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1400.1. pressure 


at Milwaukee 


A: Lakeside Station, the Milwaukee Electric 
Railway & Light Company is installing a Combustion 
Steam Generating unit capable of delivering 250,000 
pounds of steam per hour and designed for a maxi- 
mum pressure of 1400-Ib. gage. 

This unit is equipped with C-E Fin Tube water- 
cooled furnace walls, C-E plate type Air Preheater 
and is fired by a Lopulco pulverized fuel system of 
the storage type. 

The Milwaukee Electric Railway & Light Company 
was the first public utility company to adopt pulver- 
ized fuel firing. The use of high steam pressure at 
Lakeside again evidences the progressive spirit of 
that organization. 

This high pressure unit is an excellent example 
of coordinated design. The complete fuel burning and 
steam generating equipment was sold under ore con- 
tract— one responsibility and one set of guarantees. 


COMBUSTION ENGINEERING CORPORATION 


International Combustion Building 
200 Madison Avenue, New York, N.Y. 
A SUBSIDIARY OF INTERNATIONAL COMBUSTION ENGINEERING CORPORATION 


COMBUSTION ENGINEERING 
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——+* CABLE COMPANY * 


the confidence 
of those 

who sell or use 

electric power 


<> 


w= power goes to work it makes no difference whether the 
cable hangs from poles, lies underground or in the water. That 
cable must be dependable so that the supply of electricity will flow un- 
interrupted, to the ultimate consumer. 


As needs and uses have changed, during the last half century, it has 
been Standard practice to work closely with electrical engineers to de- 
termine the size and type of wire or cable best suited to a particular job. 
It has been a pleasure to contribute from our long experience toward 
bettering the design and manufacture of electric wires and cables. 


Because of their work with us, some engineers know Standard pri- 
marily for underground cables—others for overhead transmission lines. 
There are many others who, with complete confidence, are regular buy- 
ers of Standard products for almost countless uses. 


We will welcome an opportunity to give you more general informa- 
tion about this company and its products; to cooperate in engineering 
problems; to discuss specifications, or to quote prices. 

STANDARD UNDERGROUND CABLE CO., 
Dervision of General Cable Corporation 
Pittsburgh, Pa. 


STANDARD 


UNDERGROUND 
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the Editor 





In order to visualize at a glance the 
editorial content of that mythical object, the 
“Average Issue” of Pusitic Utivities Forrt- 
NIGHTLY, the Editor has prepared the graphic 
shart shown on page VIII. 

* * 

Tuts graph indicates the approximate 
space given by this magazine to the various 
classes of public utilities, during the period 
of a year. 

* * 

One-third of the magazine is devoted to 
the broader problems—economic, legal, finan- 
cial, political—that affect all public utilities 
as a group. 


7 * 
In addition, certain contributions are of 
special if not exclusive value to specific 


utilities. 
* * 

In the preparation of this graphic chart— 
(which after all is but a very sketchy ap- 
proximation of the Average Issue)—the 
Editor bore in mind the small boy who was 
laboriously engaged cn an elaborate pencil 


drawing, when he was discovered by his 
father. 
* + 
“What are you drawing?” his sire inquired. 
* * 


“I’m drawing a picture of God and the 

angels,” was the unexpected reply. 
. . 

For a moment the questioner was taken 
back. Finally he ventured: “But nobody 
knows what God looks like.” 

* * 

The artist continued his labors without 
pausing or looking up. “They will when 
I've finished this,” he assured the doubter. 

* ok 

AmoncG the interesting decisions recorded 
in this issue of the magazine are the fol- 
lowing : 

* rm 

THE decision of the United States Supreme 
Court in the New York City 7-cent fare 
case appears on page 434. Of particular in- 
terest is the ruling on the necessity of ex- 
hausting remedies in the state before appeal- 
ing to the Federal Courts. 

* * 

On the question of confiscation because of 
an inadequate return the Supreme Court 
announces its attitude towards a claim by a 
railway company for a return on elevated 
lines leased from a private company and sub- 





ways owned by a city but operated by the 
private corporation. 
* * 

THE much-discussed licensee contract he- 
tween the American Telephone & Telegraph 
Company and its subsidiaries has been 
scrutinized by the Michigan supreme court 
(See page 455.) The court’s opinion sheds 
more light on the question of disregarding 
the corporate entity and considering a hold- 
ing company and its subsidiaries to be a 
single organization. 

* * 

THE heating quality of gas is considered 
by the Massachusetts and the Missouri Com- 
missions. (See pages 433 and 465.) The 
reflection of a lower heating value in the 
rates to consumers is also involved. 

« * 

Tue Baltimore fare case, which has been 
before the courts and the Commission for 
some time, is again the subject of a decision 
by the Maryland court of appeals. (See page 
467.) The court has upheld a return of 6.26 
per cent on the value of the property, which 
the company alleges to be discriminatory. 

* * 

THE necessity of Commission approval of 
an extension of service by a municipal electric 
plant beyond the city limits is treated by the 
New York supreme court on an application 
by an electric company for an injunction to 
restrain the construction of such an exten- 
sion. (See page 478.) 

. » 

THE valuation of natural gas leaseholds 
again comes to the forefront in the Logan 
Gas Company Case. (See page 480.) The 
speculative character of opinion evidence as 
to market value is criticized. 

* * 

Tue Oklahcma Commission has made cer- 
tain amendments to rules prescribing stand- 
ards for gas_ service. (See page 484.) 
These relate to deposits to secure future 
payment and interest on such deposits, as 
well as the matter of free extension of gas 
service to domestic consumers. 

+ . 

THE question of deposits and the estab- 
lishment of credit also arises in the case of 
the Southwestern Bell Telephone Company, 
(see page 489), where the Oklahoma Com- 
mission expresses the opinion that the ex- 
tension of credit is a matter of business 
judgment to be handled by the company’s 
officers in a reasonable way. 


(Continued on page VIII) 
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An “Average Issue”’ 
of PuBLic UTILITIES 
FORTNIGHTLY as estimated 
on a period of a year. 









AN agreement to keep accounts in con- 
formity with a statute requiring that prop- 
erty items should be carried at actual cost is 
a condition which should be impcsed upon a 
foreign utility asking for a certificate to do 
business within the state, in the opinion of 
the Vermont Commission. (See page 492.) 
The Commission gives its reasons for deny- 
ing the application in one instance. 


* * 


Dr. Jonn Baver (whose article on “Ad- 
justed Actual Costs” appears on pages 507- 
513 of this issue) has been engaged in pri- 
vate consulting practice in utilities matters 
for the past ten years, and has been en- 
gaged by the City of New York in nearly 
all the important rate cases—particularly the 
five-cent fare litigation. He _ received his 
Ph.D. degree from Yale in 1908. 


* * 
Harvey Harmon is on the Public Service 


Commission of Indiana; his article (on page 
495 of this number) points out some of the 
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dangers of Federal encroachment into the 
field of state regulation—a subject on which 
a State Commissioner may well be expected 
to have both facts and opinions. 

* x 

SOMETIMES a friendly word comes to us 
from unexpected sources. Here, for example, 
is a commentary from a man who has long 
been connected with the Federal Trade 
Commission : 

* * 

“A sTEADY diet of public utility facts is 
hard on the mental digestion. I know, for 
I have tried it. But, really, I think Pusir 
Utizities ForTNIGHTLY is serving them up 
as nearly predigested as possible. Somebody 
is going to inform the public in regard t 
public utilities. Recent numbers of the Fort- 
NIGHTLY indicate that its share in the proc- 
ess will be nctable.” 

—Dr. Wortuy P. STERNs. 
* ca 


THE next issue of Pusiic UTILITIES 
ForTNIGHTLY will be out May 16th. 
—THE Epitor. 
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Reminders of 
Events 


Coming 


Notable Events 
and Anniversaries 
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The first experiment with a refrigerating car was made by PARKER EARLE of 
Cobden, Ill., when he shipped strawberries to Chicago over the Illinois Central, 1866. 
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| 
| 
| 


"If all truck drivers who block traffic were laid end to end, the line would reach from 
Washington, D. C., to Rochester, N. Y.—and motormen suggest they be laid that way. | 





A new link in international communication was wrought in the laying of the London- 
Constantinople cable, 1858. The LEWIS & CLARK expedition left St. Louis, 1804. 





The Chicago, Milwaukee & St. Paul Railroad was incorporated in Wisconsin under 
the name of “Milwaukee & St. Paul Railway Company,” 1863. 








The first busses (highly decorated and seating 15 passengers) started service in Paris 





under the patronage of the King, but proved a failure, 1670. | 


A governmental system of couriers was discovered in the feudal monarchy of Mexico 
by the invading Spanish adventurers, 1521. 








| 

| 

| g | Ww J. P. MORGAN formed the International Mercantile Marine, 1902. The New York | 

| & } ee ae 

| ; to Denver telephone line was opened, 1911. | 
! 

9 | T* The N. Y. Stock Exchange was thrown into an historic panic when E. H. HAR- oy 

RIMAN precipitated his fight with J. F. HILL and J. P. MORGAN, 1901. | 





Golden spikes were driven by THOMAS DURANT and GOV. LELAND STANFORD 
at Promontory Point, Utah, to complete the first transcontinental railroad, 1869. 





Railroad traffic in the U. S. was tied up by the strike of the employees of the Puil- 
man Palace Car Co. in protest against lowered wages, 1894. 





Another milestone in the history of electric railways was erected when the train on 
HALKE and SEIMENS’ road in Berlin attained the speed of 184 miles an hour, 1881. 








DR. WM. GILBERT, “father of electricity” and physician to Queen Elizabeth, pub- 
lished “De Magneto,” one of the earliest records of electrical experiments, 1600. 





© Plan now for the Exhibition and Convention of the N. E. L. A. in Atlantic City, 











GILBERT HARVEY gave a demonstration of elevated railway travel in a small 
car in N. Y., 1867. First telephone exchange in West Virginia opened, 1880. 


May 31-June 7, 1929. 








“Public utilities are peculiarly subject to popular favor or ill will, 
and we believe that the only means of obtaining the friendly good will 
of the public ts to deserve it.” 


—P. S. Arxwricut. 
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From a Drawing by Abell Sturges 


JOHN BAUER, Ph.D. 


Economist and authority on rate-making problems 
of public utility companies. 


—See Pace 507 
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The PUBLIC UTILITIES AND THE PUBLIC 


, \HE Michigan supreme court has 
decided a matter of the greatest 
importance at the present time 

because of the public interest in hold- 

ing company operations. 

One of the leading public questions 
just now is, what shall be done about 
our holding companies? Ought they to 
be regulated? Can they be regulated? 
If so, by whom should they be regu- 
lated—the state or the Federal Gov- 
ernment? Do the present State Com- 
mission laws give the Commissions 
sufficient powers adequately to protect 
ratepayers from excessive charges 
by holding companies, if the charges 
are or should become excessive? 

An investigation of holding com- 
pany operation is now in progress by 
the Federal Trade Commission for 
the purpose of determining whether 
Federal regulation is _ mecessary. 
Some State Commissions are asking 
for additional legislation to enable 
them to inquire into the reasonable- 
ness of charges by holding companies 
for services rendered to their sub- 


sidiaries by virtue of a contract be- 
tween such parties. 

The decision of the Michigan su- 
preme court if sustained will be one 
of far-reaching importance. The ac- 
tion was brought for the purpose 
of ousting the Michigan Bell Tele- 
phone Company, a Michigan corpora- 
tion, of its franchise on the theory 
that the business in the state is really 
being conducted by the American 
Telephone & Telegraph Company. 
The action was sustained by the court, 
which declared that the Michigan 
Company was no more engaged in 
conducting and carrying on a tele- 
phone business than was an ordinary 
station agent engaged in conducting 
and carrying on the railroad business 
of its employer. The court, however, 
held that a general judgment of 
ouster was not required ; but the com- 
pany was “ousted of the right to have 
credit in a computation of rates for 
payment to the American Telephone 
& Telegraph Company” under its gen- 
eral licensee contract. 
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“es American Telephone & Tele- 
graph - licensee contract is an 
agreement by which that company 
renders certain assistance to operat- 
ing companies for which it originally 
received a compensation—4$ per cent 
of the annual gross revenue of each 
of the associated companies. This 
is now reduced to 4 per cent. The 
American Telephone & Telegraph 
Company is the licensor under this 
contract and the associate companies 
the licensees. 

The question whether the compen- 
sation provided for in this contract 
should be allowed as an operating 
expense has been passed upon by a 
number of Commissions, the decisions 
not being in harmony. This contract 
was before the Supreme Court in the 
Southwestern Bell Telephone Com- 
pany Case, P.U.R.1923C, 193. 

Prior to that time the Commissions 
had asserted their power to investi- 
gate the reasonableness of this per- 
centage charge. Some had approved 
it. Some had allowed it, although 
disapproving the percentage basis of 
computation. Some reduced the 
amount of the allowance, and some 
made an allowance for the service 
rendered on a per station basis. All 
Commissions recognized the value of 
the services rendered by the American 
Telephone & Telegraph Company. 
Although the New York Commission, 
in considering the reasonableness of 
the charge, said it could not substitute 
its judgment for the discretion of the 
directors of the telephone company’s 
without proof of fraud or unreasona- 
bleness, the Commission held that it 
had power to limit an allowance for 
payment under the contract as operat- 
ing expense. 


484 


The objection to the contract on the 
part of some of the Commissions was 
that, notwithstanding the value of the 
services rendered by the American 
Telephone & Telegraph Company, 
some more equitable standard of pay- 
ment than a percentage of the gross 
revenue should be devised. Under 
the gross revenue system, an increase 
in the rates of the subsidiary company 
would increase the payment to the 
parent company, although it rendered 
no additional service. 

The American Telephone & Tele- 
graph Company licensee contract 
question went to the supreme court 
from a ruling of the Missouri Com- 
mission reducing the amount of the 
44 per cent allowance. The court 
said: 


“The important item of expense 
disallowed by the Commission— 
$174,048.60—is 55 per cent of the 
43 per cent of gross revenues paid 
by plaintiff in error to the American 
Telephone & Telegraph Company as 
rents for receivers, transmitters, in- 
duction coils, etc., and for licenses 
and services under the customary 
form of contract between the latter 
company and its subsidiaries. Four 
and one-half per cent is the ordinary 
charge paid voluntarily by local com- 
panies of the general system. There 
is nothing to indicate bad faith. So 
far as appears, plaintiff in error’s 
board of directors has exercised a 
proper discretion about this matter 
requiring business judgment. It must 
never be forgotten that while the 
state may regulate with a view to 
enforcing reasonable rates and 
charges, it is not the owner of the 
property of public utility companies 
and is not clothed with the general 
power of management incident to 
ownership. The applicable general 
rule is well expressed in State Public 
Utilities Commission ex rel. Spring- 
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field v. Springfield Gas & E. Co. 291 
Ill. 209, 234, P.U.R.1920C, 640, 125 
N. E. 891. 

“The Commission is not the finan- 
cial manager of the corporation and 
it is not empowered to substitute its 
judgment for that of the directors of 
the corporation; nor can it ignore 
items charged by the utility as operat- 
ing expenses, unless there is an abuse 
of discretion in that regard by the 
corporate officers. See Interstate 
Commerce Commission v. Chicago 
G. W. R. Co. 209 U. S. 108, 52 L. 
ed. 705, 28 Sup. Ct. Rep. 493: Chi- 
cago, M. & St. P. R. Co. v. Wiscon- 
sin, 238 U. S. 491, P.U.R.1915D, 706, 
59 L. ed. 1423, L.R.A.1916A, 1133, 
35 Sup. Ct. Rep. 869; People ex rel. 
Delaware & H. Co. v. Stevens, 197 
N. Y. 1, 90 N. E. 60. 


Te was the case in which Judge 
Brandeis made his famous dis- 
senting opinion in favor of the pru- 
dent investment rather than the value 
theory of rate making; but Justice 
Brandeis did not dissent as to the 
licensee contract ruling. On this 
question the decision of the Supreme 
Court was unanimous. 

All of the judges but one concurred 
in the Michigan supreme court de- 
cision. In the majority opinion it is 
held that the Michigan Bell Tele- 
phone Company, 99.99 per cent of the 
common stock of which is owned by 
the American Telephone & Telegraph 
Company, is operating under a state 
charter giving it the right to carry on 
telephone business in the state and re- 
quiring that the business shall be man- 
aged by its directors. The court 
holds that these provisions are being 
violated to the injury of the public; 
that it is the American Company and 
not the Michigan Company which is 
carrying on the business; that the 
business is being managed, not by the 


directors of the Michigan Company 
but by those of the American Com- 
pany. The court goes on to say that 
where a corporation is so organized 
and controlled and its affairs so con- 
ducted as to make it a mere instru- 
mentality or agent or adjunct of an- 
other corporation, its existence as a 
distinct entity will be ignored, and the 
two corporations will be regarded, in 
legal contemplation, as one unit. The 
court says in this connection: 


“We think it is also apparent that 
a purpose of the separate entity is to 
avoid full investigation and control 
by the Public Utilities Commission 
of the state to the injury of the pub- 
lic.” 
| a dissenting opinion Fellows, J., 
in commenting on the licensee 
contract, said that the original 443 per 
cent contract between the Michigan 
Company and the predecessor of the 
American Telephone & Telegraph 
Company was entered into when that 
company owned not a share of stock 
in the Michigan Company; and that 
the business relations between the two 
companies were substantially the 
same after as they were before the 
American Company commenced to 
buy stock in the Michigan Company. 
He then calls attention to a number 
of cases in which the reasonableness 
of licensee contract had been under 
consideration by the courts including 
several supreme court decisions. He 
declares that the records in all of 
these cases are similar to the one 
before the court and that in many in- 
stances the same witnesses appeared ; 
that in all of the decided cases, the 
American Telephéne & Telegraph 
Company owned all or substantially 
all of the stock of the local company ; 
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that in all of the cases this fact was 
pressed; that in all of these cases the 
validity of the 44 per cent charge was 
sustained ; and that in each of the de- 
cided cases this result was reached 


having in mind the rule that agree- 
ments between the parent and sub- 
sidiary companies must be closely 
scrutinized, and if procured by domi- 
nation unfairly, should be disregarded 
in a rate-making case. 

Fach case, however, recognized 
that the men who furnished the 
money to run a business should have 
some reasonable say as to its proper 
expenditures and management. Judge 
Fellows saw no reason for reaching a 
different conclusion in the instant 
case than had been reached in the 
others. In the course of his opinion 
he says: 


“But forgetting the other cases and 
taking this record alone, I am satis- 
fied that the state has signally failed 
to establish domination over the 
Michigan company in the offensive 
or illegal sense by the American 
Company. The contract which it is 
claimed was procured by domination 
is the same in essentials as the earlier 
contracts made when the American 
Company and its predecessor had no 
financial interest in the Michigan 
Company, and is substantially the 
same as entered into with companies 
in which it does not own the control- 
ling stock. Speaking from this rec- 
ord and this record alone, I am satis- 
fied the services performed under this 
contract are worth every dollar the 
Michigan Company pays.” 


upGE FeEtiows holds that if the 
Michigan Bell Telephone Com- 
pany has ceased to function as a cor- 
poration of Michigan and is but a 
cloak or dummy through which the 
American 


Telephone & Telegraph 
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Company is doing business in the 
state—a claim which he says the state 
has signally failed to accomplish—if 
it is no longer exercising its corporate 
franchises, it should be ousted in toto. 
Concluding his dissenting opinion he 
Says: * 

“Proceedings in quo warranto 
should not be used to decide for the 
Commission and in advance of a pro- 
ceeding before it, what evidence shall 
and what shall not be considered by 
it, what claims shall be and what 
claims shall not be considered by that 
body, if and when it has occasion to 
act in the future. Nor should such 
proceeding be used as a club; nor 
should this court enter a judgment 
which may under any circumstance 
be regarded as only a gesture. In 
my judgment this proceeding should 
be dismissed, leaving to the Commis- 
sion to decide in the first instance, 
and subject to judicial review, what 
it will consider and what it will not 
consider in rate proceedings which 
may in the future come before it.” 
People ex rel. Potter v. Michigan Bell 

Teleph. Co. P.U.R.1929B, 455. 

The disregard of the corporate fic- 
tion doctrine is an interesting one. 
The corporation is a fictitious person 
created by law to encourage the de- 
velopment of commerce. In our 
modern scheme of things, it is hard 
to conceive of what business would 
do without corporations. Hence the 
“corporate fiction” that is to say, the 
juristic dummy which the law treats 
as a natural person for purposes of 
commerce, is not to be lightly dis- 
carded. However there are well rec- 
ognized instances where the law will 
pierce this corporate veil to look at 
the real men behind. Stated as a 
broad principle this will be done 
where the corporation is merely a sub- 


*See full report of case on p. 455. 
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terfuge to disguise fraud or where a 
corporation once validly created in 
good faith is later used to perpetrate 
injustice. The lawyers call this lat- 
ter situation, “the unconscionable use 
of a legal right.” 

No fraud was charged in the 
Michigan case, but the Court did say 
that one purpose was to avoid regu- 
lation. The concrete application of 
the disregard-of-corporate-fiction doc- 
trine is very difficult and the state 
courts are by no means in accord as 
to when the corporate entity will be 
set aside. For instance the highest 
court in the land once set aside the 
corporate fiction of a holding com- 
pany using its corporate entity solely 


e 


to disguise the united control of two 
competitive railroads in violation of 
the Sherman Anti-Trust Law. On 
the other hand the supreme court of 
Alabama refused to disregard the cor- 
porate fiction of a company incor- 
porated by two gentlemen who had 
just sold out their former business to- 
gether with a covenant not to engage 
in competitive enterprise. They had 
created a new company solely for the 
sake of evading their personal agree- 
ment with the purchaser of their old 
business. When such learned author- 
ities fall out it is difficult to say in 
advance of final adjudication just 
when a disregard of corporate fiction 
is warranted. 


The Supreme Court Decides that New Yorkers May Ride 
in the Subways for a Nickel 


T times the 7-cent fare for the 

New York city elevated and 
subway lines has seemed very near 
and at times very far off. The nickel 
fare now appears safe for a while. 
The railways have lost their case in 
the Supreme Court. The facts are 
complicated but the legal principles 
involved are simple. 

The Interborough Rapid Transit 
Company operates both elevated and 
subway lines in the city of New York. 
It leased the original elevated lines 
from the Manhattan Railway Com- 
pany. Under the Rapid Transit Act 
of 1891, amended some forty times, 
subways were constructed at the city’s 
expense to be the absolute property of 
the city and to be regarded as part of 
its public streets and highways. The 
subways were built at different times 
under three contracts between the city 


and the Interborough Company or its 
assignor. 

These contracts are elaborate docu- 
ments but it is not necessary to mas- 
ter all of their details in order to un- 
derstand the Supreme Court decision. 
It is sufficient to know that all of them 
provided for a 5-cent fare, and that 
the city under the Rapid Transit Act 
was given specific authority to enter 
into them. 

The first two contracts were exe- 
cuted in 1900 and 1902. The third 
was entered into in 1913 under 
Amendments of the Rapid Transit 
Act permitting it. The original Pub- 
lic Service Commission Law requir- 
ing the Commissions to fix reasonable 
utility rates, was passed in 1907. 

It was contended on behalf of the 
railways that the Public Service Com- 
mission Law abrogated the 5-cent 
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fare provisions in the subway con- 
tract, and required the Transit Com- 
mission to fix reasonable railway 
fares; that the old 5-cent fare had 
become confiscatory and that the rail- 
ways were, therefore, entitled to a 
higher rate, notwithstanding the pro- 
vision of the contracts. Between 1900 
and 1928 several moves were made to 
secure an increased fare. Both the 
Transit Commission and the legisla- 
ture were appealed to by the Inter- 
borough Company but without suc- 
cess. 

On February 1, 1928, the Interbor- 
ough Company proceeding under the 
Public Service Commission Law, filed 
with the Transit Commission new 
schedules purporting to establish a 7- 
cent fare on all lines and requesting 
permission to put the schedules into 
effect on five days’ notice. On the 
morning of February 14th before the 
Commission had acted, the Federal 
court was asked for an injunction 
against any interference with the 
company’s establishment of a 7-cent 
fare. Later on the same morning, the 
Transit Commission entered an order 
denying its authority to grant a new 
rate, and rejected the schedules. It 
also requested its counsel to begin 
suit in the state court to prevent the 
company from charging the 7-cent 
fare. 

The company then filed a supple- 
mental bill to restrain further pro- 
ceedings in the state courts. An in- 
junction against the Commission was 
granted in the lower Federal Court. 
It is this action of the lower Federal 
Court that the Supreme Court has re- 
versed. Three justices dissented. 

It will be seen that the Interbor- 
ough Company, in order to secure a 
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7-cent fare, must show two things: 

First, that the 5-cent fare contracts 
have been abrogated by the Public 
Service Commission Law requiring 
the Commissions to establish reasona- 
ble rates. 

Second, that the 5-cent fare is con- 
fiscatory. 

As to the contract matter, the 
court holds that the company should 
have first exhausted the remedy pro- 
vided by the New York laws; that 
Federal aid could not be invoked un- 
less it were shown that the Commis- 
sion had taken or was about to take 
some improper action in respect to 
the new schedules, which the Court 
says was not shown. 

As to the unreasonableness of the 
5-cent fare, the Court holds that the 
Interborough did not establish its 
case. It was the company’s claim 
that the elevated and subway proper- 
ties were to be considered as a unit 
for rate-making purposes, a claim 
which the Court did not sustain. The 
importance of this ruling lies in the 
fact that it appeared that the subway 
operations were profitable to the com- 
pany, but that operation of the ele- 
vated railways was being conducted 
at a considerable loss. 

The Interborough also claimed that 
it is entitled to an 8 per cent return 
on the value of the subways, which 
are the property of the city. The 
Court said that such a claim was un- 
precedented and ought not to be ac- 
cepted without more cogent support 
than the present record of the case 
disclosed. 

Mr. Justice McReynolds in con- 
cluding his opinion says: 

“The Transit Commission has long 
held the view that it lacks power to 
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change the 5-cent rate established by 
contract, and it intended to test this 
point of law by an immediate, order- 
ly appeal to the courts of the state. 
This purpose should not be thwarted 
by an injunction. Upon the record 
before us, we cannot accept the 
theory that the subways and elevated 
roads constitute a unified system for 
rate-making purposes. Considering 
the probable fare value of the sub- 
ways and the current receipts there- 
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from, no adequate basis is shown for 
claiming that the 5-cent rate is now 
confiscatory in respect of them. The 
action below was based upon sup- 
posed values and requirements of all 
lines operated by the Interborough 
Company treated as a unit and the 
effort to support it here proceeds 
upon a like assumption. 


Gilchrist v. Interborough Rapid Transit 
Co. P.U.R.1929B, 434. 


Bus Competition Is Forcing Economies in Railroad Management 


Oo” railroads are more and more 
concerned over increasing com- 
petition with the automobile and other 
forms of transportation. “The pri- 
vate automobile, the bus, and even the 
airplane,” says J. J. Cornwell, gen- 
eral counsel for the Baltimore & Ohio 
Railroad, “have played havoc with 
passenger revenue.” Fairfax Harri- 
son, president of the Southern Rail- 
road, says: “The automobile has 
taken from us a substantial part of 
our passenger revenue.” George 
Hannauer, president of the Boston & 
Maine Railroad, says, “Lack of prop- 
er governmental regulation of motor 
vehicles gives them an advantage 
with which the railroads find it diffi- 
cult to compete.” 

The railroads, however, have not 
thrown up their hands. By the intro- 
duction of economies and by in- 
creased efficiency of operation, they 
have been able, up to date, very 
largely to offset losses due to compe- 
tition. 

The Interstate Commerce Commnis- 
sion and the state regulatory Commis- 
sions were established on the theory 
that transportation companies and 
other public utilities have, or should 


have, a protected monopoly in their 
business; and that in consideration 
of this their rates should be regulated 
for the protection of the public. 
Without regulation, public utilities 
would not only be subjected to com- 
petition with companies of the same 
kind but also with other forms of 
business. Under regulation, they 
are still subjected to competition by 
other forms of business and this is 
particularly evident in the field of 
transportation. Both steam railroads 
and electric railways have been faced 
with automobile competition for a 
number of years, and this competi- 
tion, especially in the case of the elec- 
tric railway, has been very serious. 
In the matter of rates, therefore, it 
would seem that the pressure of regu- 
lation upon transportation companies 
should not be quite as heavy as it 
once was, as Old Man Competition 
appears to be taking care of the sit- 
uation pretty well. It is all right to 
say that theoretically a transportation 
company ought to receive a certain 
return. A State Commission may fix 
that return; but it cannot guarantee 
that it will be earned. Laws of 
economics cannot be altogether set 


489 








aside. The legislature of the State of 
New York cannot make the Erie 
Canal as economical a means of trans- 
portation as the railroad. 

To the extent that steam and elec- 
tric transportation is more efficient 
and economical than other forms of 
transportation it will survive. To the 
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extent that automobile transportation 
is more efficient or economical than 
other forms of transportation, it will 
take their place. 

But the more intense the competi- 
tion, the less need there is for rate 
regulation whether by the legislatures 
or the Commissions. 


e 


Paving Value and Water Rights Allowed a Water Company 


in a Rate Case 


uDGE Joseph L. Bodine of the 

United States District Court has 
recently handed down an important 
decision in a rate case brought by the 
Elizabethtown Water Company, Con- 
solidated. He holds that the com- 
pany is entitled to earn on the in- 
creased value which its property has 
due to the necessity of cutting 
through or paving over mains in re- 
producing it. This amounts in the 
Elizabethtown case to about $778,- 
000. He also held that the company 
is entitled to earn on the value of its 
sources of water supply amounting to 
about $1,000,000. Elizabethtown 
Water Co. v. Public Utility Com’rs. 
March 28, 1929. 

The holding with reference to the 
value of paving is contrary to the 
rule adopted in a number of cases. 
The most recent decision to the con- 
trary being that of the Master in the 
Worcester Electric Light Company 
Case, P.U.R.1929B, 1. In that case 
the Master held that no allowance 
should be made in a reproduction cost 
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estimate for rate-making purposes of 
the expense of repaving pavements 
over conduits beyond the original 
cost, regardless of the enhanced value 
or subsequently free quantity of pave- 
ment over such installation. The 
Master in that case found that be- 
cause of the pavement in the street 
there was an element of value in the 
conduit in addition to the cost to re- 
produce aside from paving, but he 
also found that the paving whether 
that which was there at the time of 
original construction, or that which 
was presently there did not belong to 
the company ; that it did not add any- 
thing to the efficiency of the conduit 
and that it bore no part and gave no 
aid in enabling the company to per- 
form the service to the consumer. 

There are a good many cases in 
which it is said that their water rights 
have value and that the companies 
are entitled to earn a return on 
them, but it has usually been very dif- 
ficult to prove the value of such 
rights. 


The Customer Who Complains of Reductions in Rates 


Pig MISSIONER Frank B. Morgan 
says that there is no more perse- 
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cuted Commission than the Alabama 
Commission. It seems that the Com- 
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mission has been engaged in the sup- 
posedly popular practice of reducing 
utility rates, but that, notwithstand- 
ing this, some of the most sarcastic 
and abusive letters the Commission 
has received have come from those 
who have been benefited by these rate 
reductions. 

The Commission is probably philo- 
sophical about this, realizing no doubt 
that criticism of this sort is a well- 
established pastime, and that the 
vitriolic critic is always with us. 

We know of a man who once went 
into the wilds of Canada on a fish- 
ing trip. The sport was good. The 
fish were plentiful; and when the fish- 
erman came home he brought a nice 
lot of prize specimens, carefully 
packed in ice, to an old friend. 

A few days later they met. “How 
did you like the fish, Joe?” asked the 
disciple Izaak Walton. 

“Fine,” replied Joe. “But you 
ought to have scaled and cleaned 
them.” He meant it, too. 

Probably the authors of these let- 
ters to the Alabama Commission 


thought that in addition to the fish 
they have received from the Commis- 
sion, those fish ought to have been 
scaled and cleaned. 

No matter what either Commis- 
sions or public utilities may do in the 
matter of providing better service or 
in reducing rates, they are bound to 
be subjected to adverse criticism. 
They are no different in this respect 
from anybody else who does construc- 
tive work. All progress has been 
made in the face of violent criticism. 

In the words of James Whitcomb 
Riley: 


“T’ve allus noticed grate success 

“Is mixed with troubles more er less, 

“And it’s the man who does the best 

“That gits more kicks than all the 
rest.” 


Bitter criticism of good work us- 
ually, comes from men of sour dis- 
positions and does not represent the 
sense of the great majority of the 
people. But if a good man expects 
to get through the world without be- 
ing “panned” by some one, he has a 
few rude shocks awaiting him. 
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The Costs of Appraisals of Utility Property 


L_Secninanays proceedings for the 
purpose of finding out whether 
we pay too much or too little for our 
gas, electric, water, telephone, or 
railway service, are pretty dry to the 
average man who is bent upon mak- 
ing his living and is occupied with 
market quotations, detective yarns, 
golf, and cross-word puzzles. There 
is, however, a human side to proceed- 
ings of this nature which the average 
man will always sit up and take notice 
of—he is always interested to know 
what these proceedings cost. 


In a city of the middle west the 
question of the reasonableness of a 
proposed 10-cent street railway fare 
is up. The city is looking about for 
the services of an expert appraiser. 
Owing to the fact that the railway 
company was in the hands of a re- 
ceiver who in 1925 had an appraisal 
made which cost $130,000, it will be 
necessary to expend only from $37,- 
500 to $50,000 more to bring the ap- 
praisal up to date. To do this it will 
be necessary to keep a force of from 
25 to 30 men busy for approximately 
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three months. A charge by a good 
expert engineer for supervising the 
work, of $100 a day and expenses 
would be deemed reasonable. Expert 
appraisers cost more than expert 
operators, but of course, expert ap- 
praisal is occasional and expert opera- 
tion a permanent job. 

It will be observed that the street- 
car rider, so far as the cost of these 
appraisals to the city is concerned, 
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gets back at the city to some extent 


for this discriminatory taxation. 
Street-car riders who constitute only 
a portion of the inhabitants of the 
city are often taxed for the benefit of 
the city at large. These appraisal ex- 
penses incurred by a city are chiefly, 
if not solely, for the benefit of the 
street-car riders, but they are charged 
to the city at large, and all taxpayers 
must contribute. 


Initiation of Rate Changes Is Primarily a Function of 
Utility Management 


ac on a bill which would 
have required approval by the 
Pennsylvania Public Service Commis- 
sion of all changes in public utility 
rates has been indefinitely postponed, 
it is reported. 

Several years ago the Massachu- 
setts Department of Public Utilities 
opposed a policy requiring Commis- 
sion approval of all increases in util- 
ity rates. In recommendations to the 
legislature the Department called at- 
tention to the fact that under a stat- 
ute requiring certain utilities to ob- 
tain Commission approval for in- 
creases, there never had been a pro- 
ceeding for this purpose up until 
1917; but that when the war unset- 
tled all values and costs, notably of 
the essential elements in the produc- 
tion of gas, revision of schedules be- 
came necessary. The Commission 
said that, in contrast, other companies 
were free promptly to readjust and 
increase their prices to meet the ex- 
traordinary and constantly shifting 
conditions ; that this resulted in a nat- 
ural misunderstanding by communi- 
ties whose prices were increased by 
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the companies serving them apparent- 
ly at will, while neighboring com- 
munities had an opportunity to make 
inquiries and be heard before similar 
increases were sanctioned; that it 
lead to a vigorous effort in the legis- 
lature to enact a law requiring all in- 
creases in price to be approved by the 
Commission. The Commission said: 


“ 


A review of the experience of 
the past three difficult years con- 
vinces the Commission of the im- 
portance in the public interest of 
placing squarely upon the manage- 
ments of these utilities the duty of 
establishing their own prices or rates, 
subject only to revision by this Com- 
mission or such other public body as 
may exercise its functions. Any 
other policy is sure to result in a di- 
vided responsibility and a spiritless 
management. The true function of 
the Commission is that of a critic 
rather than of a manager. This is 
the aim of statutes relative to rates 
filed by railroads, streets railways, 
and companies engaged in the trans- 
mission of intelligence by electricity. 
What is needed, in the Commission’s 
opinion, is not a requirement that all 
increases in prices or rates shall be 
approved before going into effect, but 
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provision for notice of any proposed 
changes, and power given to the De- 
partment to revise rates initiated by 
the company where justice to the 
public so requires, and thus remove 
the inequalities between companies 
which conditions have created.” 


The usual method of changing 
rates is this: A utility company files 
a new schedule with the Commission. 
If the Commission fails to act upon it 
within thirty days, the new schedule 
takes effect by operation of law. In 
many states the Commissions have the 
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power to suspend these new schedules 
until the Commission has passed upon 
their reasonableness. If the Commis- 
sion suspends the rates, the schedule 
is put on the Commission docket and 
a time set for a hearing, at which tes- 
timony is taken and the reasonable- 
ness or unreasonableness of the new 
schedules determined. If the rates 
are found reasonable, the Commission 
orders them put into effect; if not, the 
Commission fixes what it deems to be 
reasonable rates and directs that they 
be established. 


Making Taxation Painless to the Tax Payer 


N® York State has a new tax of 
2 cents a gallon on gasoline. 
This tax is to be collected by distribu- 
tors. The law contains the following 
provision : 

“No person shall sell, advertise, or 
offer for sale motor fuel, separate 
from the tax herein imposed.” 

A newspaper, commenting on the 
law, says the state aims to make the 
collection of the tax as painless as 
possible through a system of collect- 
ing the tax from the big distributors. 
In other words, declares the news- 
paper, when the motorist has to have 
his tank filled he need have no fear 
the gas station man will collect the 
tax separately from the gasoline price. 

In some of the states which have a 
tax on gasoline, the filling stations, in 
posting their charges, are required to 
state how much of the charge is for 
gasoline and how much for the tax. 
The statement for example may be: 


“Gasoline, 18 cents.” 
“Tax, 4-cents.” 


We know this is the practice in a 


number of states, and we assume the 
practice must be required by law, as 
otherwise the gasoline men might not 
bother to do it. 

We do not pretend to understand 
exactly what the New York legisla- 
ture meant by this provision forbid- 
ding the advertising and sale of 
motor fuel separate from the tax; 
whether or not it means, for example, 
that they cannot post a sign, “gaso- 
line, 20 cents, tax, 2 cents.” The 
secretary of a prominent automobile 
club is authority for the statement 
that it means precisely that. He de- 
clared : 


“We are not going to have gas sta- 
tion men advertise 18-cent gasoline 
and then have the motorist find when 
he comes to fill his tank that he has 
to pay 2 cents more for the tax. 
That would make the cost of gasoline 
20 cents a gallon instead of 18 cents. 
It would be unfair to advertise gaso- 
line at 18 cents when it really cost 
20 cents.” 


Well, as we say, we are not sure 
the secretary of the automobile club 
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is right in his interpretation of the 
law; but we can see some advantage 
in such a requirement. 

In addition to allaying the fear 
that the station man will collect the 
tax in addition to the price of the 
gasoline, as pointed out by the news- 
paper, collecting the 20 cents as the 
price of the gas,—instead of collect- 
ing it as 18 cents for gas and 2 cents 
for tax—does tend to make the col- 
lection of the tax a little more pain- 
less. The motorist perhaps will 
merely think the price of gasoline has 
jumped 2 cents. He may soon forget 
all about the tax. Taxes of this kind 
are not painless unless they can be 
disguised so that the taxpayers will 
not realize they are paying them. If 


a motorist, every time he fills his tank, 
is reminded that he is paying a tax of 
2 cents a gallon on his fuel, it is not 
so good. The object should be to get 


the motorist’s money for the tax, 
without letting him know it. 

It reminds us of the good old story 
of the new sea captain, who on his 
first trip over, bought a suit of clothes 
in an English shop and charged the 
bill against his company as part of his 
expenses. Upon his return to this 
country he was called into the audi- 
tor’s office. 

“What's this charge I see for 
clothes in your bill of expenses?” 
asked the auditor. 

“Why,” replied the captain, “that’s 
a suit of clothes I bought for myself 
on the other side.” 

“But you can’t charge that as part 
of your expenses,” said the auditor, 


ea 


indignantly. “That’s a personal ex- 
pense. The company won’t stand for 
it.” 

“Very well,” said the captain, “I 
didn’t know about that.” 

Upon his return from his second 
voyage, the auditor passed the cap- 
tain’s bill for expenses without pro- 
test. 

“Ah, captain,” said the auditor with 
rising inflection, “I notice you haven't 
put in any claim for clothes this 
time.” 

“No,” replied the captain, “not as 
clothes. I got another suit over there 
and its in the bill all right. The only 
difference is I charged it under the 
heading of ‘incidentals.’ ” 

Of course, one disadvantage of 
taxation, disguised so as to be pain- 
less, is that the collector gets the 
blame. That is not bad from the 
standpoint of our public officials, but 
it is hard on the collector. He does 
the work and bears the odium. If the 
price of the tax on gasoline is not 
stated separately from the price of 
the fuel, it will not be long before the 
gasoline men will be getting a bad 
reputation as high chargers. 

That is the way it is with the utility 
companies. They collect very large 
amounts of taxes from their custom- 
ers for the use of the government. 
The government gets the benefit. 
The companies get the blame. 

But there is no means of escape 
for the consumer from taxation 
however it is disguised. About all 
that can be done is to make the taxa- 
tion as painless as possible. 





Federal Encroachment Into 
the Field of Local Regulation 


HE State Railroad and Public Service Commissions have 

for some time felt that there is a growing tendency to 
concentrate regulatory powers over public utilities in the Fed- 
eral government, with a gradual weakening of the control of 
the states over their utilities. They believe that this is a grave 
mistake ; that the public welfare would not be so well served 
by Federal as by state control. 


@ This view is very ably set forth in the following articles by 
Commissioner Harmon. He points out the advantages of 
state regulation and the disadvantages of Federal regulation, 
and the present encroachment of the Federal upon what has 
previously been considered state rights in the matter of regu- 
lation. 


@ His conclusion is that what is needed is honest adminis- 
tration of existing laws, rather than new laws; that existing 


laws are adequate for the purpose of regulation, even in the 
matter of holding companies whose operations have given rise 
to so much discussion at the present time. 
By HARVEY HARMON 
COMMISSIONER, PUBLIC SERVICE COMMISSION OF INDIANA 


HERE seems to be more or less 
Te a demand throughout the 

country for an increased Fed- 
eral regulation of public utilities. 

This demand apparently comes 
largely from a class of persons who 
believe that state regulation is break- 
ing down. The burden of the hue 
and cry is that the big utilities con- 
trol the State Commissions. 

There is a more or less general in- 
sistence that the regulatory bodies 
have failed because of the burdens 
placed upon them, and that the only 
action that can be taken to improve 
conditions is for the Federal Govern- 


ment to assume the gigantic task of 
regulating the countless utilities 
throughout the United States. 

A brief consideration of this claim 
makes it obvious that the persons sug- 
gesting such a change have never 
given serious consideration to the re- 
sult of such a movement; surely, they 
have never thought of the chaos that 
would necessarily result before any 
Federal body or bodies could become 
familiar with operating conditions in 
the hundreds of thousands of com- 
munities served by utilities that would 
be affected by such regulation. 

A cursory examination only, shows 


495 





PUBLIC UTILITIES FORTNIGHTLY 


that Federal regulation is prepos- 
terous on its face and entirely im- 
possible of accomplishment. 


fe the main, utility problems are 
largely local in their character. 
To regulate them properly always re- 
quires an intimate knowledge of local 
conditions. The usefulness of the 
state regulatory laws depends almost 
entirely on the closeness with which 
the regulatory bodies can approach 
the questions to be solved. Under 
most of the state laws as now formu- 
lated, hearings on utility questions 
are usually held in ,the locality af- 
fected by the matter to be adjudicat- 
ed. Under most of these laws ad- 
vance notice is necessary before a 
hearing can be held and a finding 
made. These notices go to the com- 
munity or the persons affected, and 
as a result, a certain amount of pub- 


licity is always given before the hear- 


ing commences. Consequently local 
interest is aroused and local help is 
usually obtained in finding the facts 
about the matter to which the inquiry 
is directed. 

The inquiries, under the prevailing 
practice, are more or less informal; at 
them the consumers may be heard as 
well as the utilities, and facts can be, 
and are, elicited from every source 
possible, so that a clear understanding 
of the points involved may be had by 
all interested parties. In this manner 
it is possible for rural communities to 
be reached and heard, and many times 
it is possible, even before the hearing, 
for the presiding Commissioner to 
bring about an amicable adjustment 
of what seems in the beginning to be 
a serious controversy. Fairly accu- 
rate knowledge is usually obtained of 


local conditions, and such informa- 
tion is indispensable to a fair and in- 
telligent ruling on,the issues in ques- 
tion. 


pang state regulation were abol- 
ished and Federal control substi- 
tuted. What would become of the 
local influence? How far would the 
Federal examiner be willing and able 
to go in the informal manner neces- 
sary to be used in conducting such 
hearings? 

Federal hearings are necessarily at- 
tended by the strictest formality ; they 
usually follow a prescribed rule of 
practice, and instead of the complain- 
ants representing themselves, as now 
is the case, high-priced lawyers. 
specializing in utility practice, would 
necessarily have to be consulted in 
even the simplest matters. If this re- 
sult were brought about, the local 
contact would be largely lost. Such 
procedure would be impracticable, to 
say the least. 

Instead of more paternalism, we 
need less. Like most of the states, 
the Federal Government now has too 
many Boards and Commissions. Ac- 
cording to President Hoover, in a 
declaration made while he was still a 
cabinet officer, we now have more 
than two hundred Federal Bureaus, 
Boards, and Commissions, with au- 
thority to make rules and regulations 
that have the effect of law. Among 
these is the great Interstate Com- 
merce Commission with authority 
over interstate and state transporta- 
tion, telephones and telegraph; the 
Federal Water Power Commission, 
with jurisdiction over water power 
generally; the Federal Trade Com- 
mission, which reaches out into every 
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avenue of national corporate life and 
is now engaged in the tremendous 
task imposed upon it by the Walsh 
resolution, and other Commissions al- 
most too numerous to mention. In 
addition, other regulatory bodies are 
either starting on a career of regula- 
tion or are immediately imminent. 
Among these are the Radio Commis- 
sion, the Aerial Transportation Com- 
mission, the Federal Motor Bus Com- 
mission, and others of similar charac- 
ter, all clamoring to take their place 
with the great army of their predeces- 
sors which are now intermingling na- 
tional and state regulation to such a 
degree that it is almost impossible to 
tell where the one ends and the other 
begins. 


Wan it would be impossible in 
an article of this scope to detail 
all the encroachments that the gov- 
ernment has made on state regula- 
tion, a few of the more important 
ones might be mentioned briefly. 
The restriction of the field within 
which state authority may act in re- 
gard to the railroads has been going 
on steadily for half a century as a 
result of action of Congress, of the 
Interstate Commerce Commission 
and of the Federal Courts. In 1877 
the United States Supreme Court held 
that a state might regulate interstate 
rates on traffic originating or termi- 
nating in the state.’ The Court 
changed this ruling in 1886.2 Slowly, 
however, the Court changed its posi- 
tion until finally it adopted the fair 
return on fair value rule in 1898.5 





1 Peik v. Chicago & N. W. R. Co. 94 U. 
S. 164, 24 L. ed. 97. 

2Wabash, St. L. & P. R. Co. z. 
118 U. S. 557, 30 L. ed. 244. 
. 3 Smyth v. Ames, 169 U. S. 466, 42 L. ed. 
819, 


Illinois, 


Up to this time and afterwards state 
regulatory authorities were supreme, 
subject only to the constitutional re- 
straint of the fair value rule. Appli- 
cation of that rule required that the 
value of the property devoted to in- 
trastate business should be deter- 
mined. The duty of the state was to 
permit, from the intrastate business, 
a fair return on that value. Con- 
gress up to this time evidently be- 
lieved that it had no constitutional 
power of control over intrastate rates, 
and the first section of the act to 
regulate commerce in express lan- 
guage stated: 


“The provisions of this act shall 
not apply to the transportation of 
persons or property wholly 
within one state.” 


For twenty years thereafter the 
Commission believed it had no power 
to act respecting intrastate rates. In 
1912, however, the Commission made 
its first order departing from this 
rule, in the first Shreveport Case; ° 
this was the first great encroachment. 
The Commission’s order was later 
sustained by the United States Su- 
preme Court.® 


N= came the Transportation 
Act of 1920, with the added 
provisions of paragraph 4, of § 13, 
specifically empowering the Interstate 
Commerce Commission upon a find- 
ing of discrimination to prescribe in- 
trastate rates. In the Wisconsin Pas- 
senger Fare Case’ the present atti- 
tude of the Interstate Commerce 


4Minnesota Rate Cases, 230 U. S. 352, 57 
L. ed. 1511. 

5 23 Inters. Com. Rep. 31. 

6 Houston, E. & W. T. R. Co. v. United 
States, 234 U. S. 342, 58 L. ed. 1341. 

759 Inters. Com. Rep. 391. 
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Commission towards intrastate rates 
began to be developed. This decision 
established the principle that the Fed- 
eral Government might raise an intra- 
state rate upon the ground that the 
intrastate shipper was not bearing 
his fair share of supporting the car- 
rier engaged in moving both inter- 
state and intrastate traffic. It is sig- 
nificant that in this order no showing 
was made as to what the Wisconsin 
rates were producing by way of re- 
turn on the value of the property 
used in moving the Wisconsin intra- 
state passenger traffic. This objec- 
tion was urged before the United 
States Supreme Court, but the Court 
held it to be unnecessary to consider 
the two classes of traffic separately. 
Accordingly, it seems to have come 
about that while rates prescribed by 
state authorities are subject to injunc- 
tion if they do not yield a fair return 
on the property value allocable to the 
intrastate business ; nevertheless, such 
rates which do yield a fair return 
may be set aside by the Interstate 
Commerce Commission for the pur- 
pose of increasing the general reve- 
nue of the carriers. 

Following this ruling, the Inter- 
state Commerce Commission made 
orders prescribing intrastate rates, 
passenger or freight, or both, in the 
following states: 

Arkansas, Arizona, Florida, Geor- 
gia, Illinois, Indiana, Iowa, Kansas, 
Louisiana, Michigan, Minnesota, 
Missouri, Montana, Nebraska, Ne- 
vada, New York, North Carolina, 
North Dakota, Ohio, South Carolina, 
Texas, Utah, and Wisconsin. 

So far as these orders fixed pas- 
senger rates, they remain in force. 
As applied to Indiana, with a statute 
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prescribing a 2-cents fare still on the 
books, a 33% cents fare is charged. 
So far as they related to freight rates, 
most state-made orders were dis- 
solved following the so-called co- 
operative agreement of 1922 between 
the Interstate Commerce Commission 
and the State Commissions. All of 
these orders displacing state-made 
rates were entered without any show- 
ing that the state rates were inade- 
quate to compensate for the interstate 
service which they were supposed to 
cover, other than the showing that 
the Interstate Commerce Commission 
had allowed the Ex-parte 74 increases 
and that like increases had not been 
made intrastate. 


Been power of the Interstate Com- 
merce Commission to set aside 
intrastate rates has been extended to 
rates on electric railways fixed by 
franchise.* \Vith respect to the con- 
struction and abandonment of the 
lines of interstate railroads, and with 
respect to the issuance of their securi- 
ties, Congress, by paragraphs 18 to 
22, of § 1, and by § 20-a of the Inter- 
state Commerce Act, clearly intended 
to divest state authorities of juris- 
diction, and to vest the same in the 
Interstate Commerce Commission, 
subject, however, to the exceptions 
contained in those provisions of the 
statutes, and subject also to the reser- 
vation to the states of police power 
contained in paragraph 17 of § 1. 
The Interstate Commerce Commis- 
sion has accepted jurisdiction of these 
matters literally, and within the last 
year has, in the state of Indiana, al- 


8 Ohio Rates, Fares and Charges, 64 Inters. 
Com. Rep. 493, 266 U. S. 474, P.U.R.1925C, 
388. 
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|g pape will produce worse service than to attempt 
to transfer local problems to absentee solution at 


Washington. 


will stand upon the local responsibility. 


If our democracy will stand at all, it 


Nothing 


could be a more hideous extension of centralization in 
the Federal Government than to thus undermine the 
State Utility Commission and state responsibilities.” 


—HERBERT HOOVER. 





lowed the Central Indiana Railway, 
running from Muncie, Indiana to 
Brazil, Indiana, and not engaged in 
interstate commerce, to abandon its 
service and tear up its tracks, thereby 
causing several flourishing communi- 
ties in the state to be without railroad 
transportation; this was done in the 
face of expressed opposition of the 
Indiana regulatory body. 


A: to utilities other than railroads, 
the Interstate Commerce Com- 
mission has been inactive, even where 
vested with jurisdiction. While but 
a small fraction of the telephone serv- 
ice of most companies is interstate in 
character, § 20 of the Interstate Com- 
merce Act requires the Interstate 
Commerce Commission to fix rates of 
depreciation for such companies, to- 
gether with all other carriers subject 
to that act, for their several classes 
of property. When these rates have 
been fixed, it would seem that depre- 
ciation, as computed thereunder, will 
be an operating expense, the reason- 
ableness of which no State Commis- 
sion can inquire into. Under the re- 
port of the Commission already made, 
regarding Depreciation Charges of 
Telephone Companies,® the State 
Commissions apparently will be given 
an opportunity to make their recom- 





9118 Inters. Com. Rep. 295. 


mendations as to what rates of depre- 
ciation ought to be prescribed by the 
companies operating in their respec- 
tive states. What the effect of their 
recommendations will be is, of course, 
entirely problematical. The states 
formerly held to the view that their 
regulatory bodies had a right to say 
whether or not intrastate train service 
might be abandoned; this has also 
been changed, and the Federal Gov- 
ernment now assumes jurisdiction 
over the question of whether or not 
trains shall run. 

In the past, railroading was like 
any other class of business, in that 
the owners of railroads took their 
chances on whether or not they would 
receive a return as the result of their 
investment. The railroad owner is 
now virtually guaranteed an adequate 
rate of return on his investment 
through the help of the Federal Gov- 
ernment. 


HE Federal Trade Commission, 

while engaged in many branches 
of work, has recently been given an 
additional task which apparently will 
increase largely the Federal encroach- 
ment on state regulation. The Walsh 
resolution to investigate utility prac- 
tices, and in the beginning, Commis- 
sion practices as well, has been re- 
ferred to this Commission. Last vear 
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this Board issued a 225-page ques- 
tionnaire to various corporations and 
to many utilities whose property and 
interests are entirely held within the 


state of their creation. It was, and 
is, insisted that these questionnaires 
be answered. 

Can this be construed as a fore- 
runner of an act to be later passed by 
the Federal Congress, looking for- 
ward to the control of holding com- 
panies? If so, will this act provide 
means also for obtaining control and 
jurisdiction over the operating com- 
panies as well? 

If this is a possible result, a greater 
encroachment on the powers of the 
state regulatory body could hardly be 
imagined, and conflict in authority be- 
tween state and Federal bodies is in- 
evitable. 


bo pes Water Power Commission 
was undoubtedly created to fill a 
great need ; it was intended to do, and 
is doing, a great work; but until its 
powers are more clearly defined by 
the passage of time and until state 
legislators grant to the several state 
regulatory bodies more clearly de- 
fined powers than they now have, a 
conflict in authority and encroach- 
ment by the one on the other seems 
to be a foregone conclusion. 


MONG the interesting develop- 

ments of the national attitude 
toward the regulation of state utili- 
ties, was the proposal for the govern- 
ment to fix the price of all electricity 
produced at Muscle Shoals, Ala- 
bama.* This power, of course, is 
produced by a government-owned 
utility ; however, it is sold to private 


ae The Muscle Shoals Resolution (S. J. 
6). 
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consumers. When produced, the 
government energy flows into a 
power pool. This energy can not be 
separated from that produced by pri- 
vate ownership after the interming- 
ling has once been accomplished. 
Therefore, but one of two results 
will probably be accomplished ; either 
the government will go into the busi- 
ness of supplying electrical energy to 
private consumers on its own ac- 
count, or it will assume jurisdiction 
of the privately-owned transmission 
lines and compel the delivery to pri- 
vate consumers at a price fixed by it 
of the intermingled energy. 

If carried to its logical conclusion, 
this means ultimate government 
ownership and nothing less. 

The same principle applies, al- 
though in a slightly different way, as 
relates to the government fixing the 
price of water in some of the large 
irrigation and urban water supply 
projects now in the process of devel- 
opment in the far West. 


Bag are certain classes of util- 
ity service in which conflict be- 
tween Federal and state authority 
seems to be impossible. By the char- 
acter of service, radio transmission 
and aerial traffic can not be regulated 
by the several states. Radio reaches 
out to all parts of the world; it does 
not stop at state lines; the only 
means of regulating it must be vested 
in the Federal Government. 

The same condition is true in a 
limited manner of aerial transporta- 
tion. State lines are not boundary 
lines to the air man. While theoreti- 
cally the land owner owns his land 
from the centre of the earth to the 
heavens above, yet the great air-liners 
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of the future must undoubtedly have 
the right to pass and repass through 
the air according to well-defined 
plans, without any restrictions other 
than those imposed by the Federal 
Government. Any attempt on the 
part of the several State Commis- 
sions, unless they act in unison, to in- 
terfere with radio transmission or 
aerial transport, would undoubtedly 
lead to endless confusion. 

In a more limited sense the same 
thing is true of interstate motor bus 
operations. These busses pass over 
the fast-growing, hard surface roads 
from one end of the country to the 
other. To compel them to take out 
licenses and secure permits in each of 
the several states with their different 
forms of regulation and their differ- 
ent ideas of traffic rules, would be 
to place too heavy a burden upon 
these transportation companies. 

It would seem that the only safe 
way these questions can be solved is 
to place jurisdiction over them in the 
hands of the Interstate Commerce 
Commission, or some other similar 
body, which shall in conjunction with 
the several State Commissions work 
out the solution, with the Federal 
body being the court of appeal in case 
of a disagreement between the state 
Commissions involved. 


ls seems elementary, under the Con- 
stitution of the United States, that 
every state should exercise absolute 
control over affairs which are local to 
that State, and that questions of this 
nature should be determined by the 
several State Commissions. On the 
other hand those questions which are 
national in their scope, or operations 
that extend beyond the confines of the 


state, and are not local in character 
to the state, should be heard and de- 
termined by Federal instrumentality. 

For the last few years the tendency 
of Federal Government has been to 
encroach slowly and steadily upon the 
field of the State Commissions and to 
curtail their powers. The Interstate 
Commerce Commission, great body 
as it is, has assumed jurisdiction in 
cases too numerous to mention. Its 
activities have been increased until it 
does not seem humanly possible for 
it to perform these duties. Little by 
little the powers given the several 
State Commissions are being usurped 
and trimmed away, and powers of 
this Federal Commission have been 
increased, until no one can tell with 
any degree of certainty where the one 
begins and the other ends. 

The Water Power Commission, if 
it follows the natural trend, will take 
the same course. The Federal Trade 
Commission has already had added to 
it, and is assuming and exercising, 
functions which apparently lead in- 
evitably to partial Federal control oi 
all operating utilities. 


O* December 20, 1928, a bill was 
introduced in Congress, pro- 
viding for an amendment to the In- 
terstate Commerce Commission Act, 
looking toward the regulation of 
interstate motor busses. This Dill 
provides that all interstate busses 
shall make application for certificates 
to operate to the Interstate Commerce 
Commission ; such applications are re- 
ferred to the Commissions of the sev- 
eral states through which the motor 
bus route passes. If these states are 
unable to agree on the certificate to 
be granted, the application goes back 
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to the Interstate Commerce Commis- 
sion, and the certificate of conven- 
ience and necessity is issued by it. 

On December 22, 1928, a bill was 
submitted to the Senate which pro- 
vided for the appointment of a Fed- 
eral Commission to regulate tele- 
graph, telephone, cable, and radio— 
quite an ambitious program for a new 
Commission to live up to. Legisla- 
tion is about to be formed to control 
air traffic. What form this will 
eventually take is impossible to forsee 
at this time, but it will probably be 
the creation of other Boards and 
Commissions. These new bodies and 
others to come, added to the two hun- 
dred already in existence, will cer- 
tainly serve to provide all the regula- 
tion necessary. 


ee of governmental con- 
trol and public ownership point 
to the supposition that state regula- 
tion has broken down, and cite as one 
evidence of this the recent develop- 
ment in utility mergers and utility 
consolidations. 

It is true, in the field of public util- 
ities, that the Bell Telephone Com- 
pany controls about three-fourths of 
the telephone wires; the Western 
Union controls the majority of the 
telegraph service; the International 
Telegraph & Telephone Company is 
reaching out to control the cable, ra- 
dio, telegraph and telephone service 
abroad. Six corporations in the elec- 
tric field now produce one-half of the 
electricity consumed in the United 
States, while six corporations control 
one-third of our developed water 
power. 

These consolidations are not, how- 
ever, the result nor can they be attrib- 
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uted to the breaking down of state 
regulation. They have come about as 
a necessary result of changing condi- 
tions, and state regulation has not 
contributed in any way to their being. 

The Department of Commerce, 
with President Hoover as its head, 
has made an intensive study of the 
effect of state regulation of utilities. 
In an address before the National 
Lighting Association in June, 1920, 
the President stated that he believed 
that the Public Service Commissions 
of the various states were proving 
themselves fully adequate to control 
the utility situation, and that the laws 
of the individual states were suffi- 
cient to protect both the public and 
utilities alike. Quoting from this 
speech he said: 


“Nothing will produce worse serv- 
ice than to attempt to transfer local 
problems to absentee solution at 
Washington. If our democracy will 
stand at all, it will stand upon the 
local responsibility. Nothing could 
be a more hideous extension of cen- 
tralization in the Federal Government 
than to thus undermine the State 
Utility Commission and state re- 
sponsibilities.” 
| iy is currently reported (with what 

degree of truth this writer is un- 
able to state), that one of the new as- 
sistants to the President is being 
charged at the present time with the 
responsibility of studying what 
Boards and Commissions now exist- 
ent in Washington, can be eliminated 
without injury to the public service. 
It might be suggested that some of the 
so-called Federal regulatory bodies 
would never be missed from the state 
standpoint. 

State regulation has not broken 
down, although frankly, it has been 
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hampered in many instances by the 
utility companies themselves. In their 
zeal to sometimes try to dictate the 
appointment of Commissioners, they 
have been known to influence legisla- 
tion which they felt was not entirely 
in their favor. This has been recent- 
ly true in the state of Indiana, and 
every attempt of this kind undoubted- 
ly goes far towards weakening the 
public confidence. 

The experimental stage and first 
period of development of the utility 
industry has passed; the time for 
rapid progress has arrived and the 
most profound reflection and fore- 
sight on the part of the regulatory 
bodies is essential in the furthering 
and stabilizing of such progress. 
Time has shown the weakness of 
many of the regulatory laws and the 
various state legislators have made 
necessary changes and will make 
them, looking forward to the strength- 
ening of these laws. 


- makes no difference how many 
laws are passed or how sound 
these regulatory laws are, if the right 
kind of men are not selected to ad- 
minister them. 

If utility companies name Commis- 
sioners, the result will inevitably be 
bad. If Commissioners are subject to 
recall at the whim of the appointing 
power, the result will be equally dis- 
astrous. 

Commissioners should be encour- 
aged in doing good work; their terms 
should be lengthened. Men who are 
tried and found true in the public 
service should be reappointed regard- 
less of political or utility preference. 

The regulatory laws as they now 
exist, in my opinion, are adequate to 


cover the field; if they are adminis- 
tered by honest, fearless men who 
know their business—and no other 
kind should be appointed—they will 
serve the interests of all alike. I am 
satisfied that the State Commissions 
are fully vested with authority to reg- 
ulate the utility business without the 
intervention of the Federal Govern- 
ment, even where this business crosses 
state bounds and goes beyond state 
lines. I say this after exhaustive 
study of this subject made in the case 
which was recently assigned to me for 
hearing and finding.” This petition 
had to do with the establishment of a 
new million kilowatt generating plant 
near the city of Chicago. Four com- 
panies were involved in the petition, 
two in Indiana and two in Illinois. 
Seventy per cent of the stock was 
owned in Illinois and 30 per cent in 
Indiana. The evidence showed that 
the energy generated in the several 
plants of the individual companies 
was inadequate to supply the demand, 
and could only be furnished by the 
building of additional units at ex- 
cessive costs to the several owners. 
On the other hand, by the erection of 
a proposed single large unit located 
at a favorable point adjacent to the 
state line between Indiana and Illi- 
nois, where water power and fuel 
would be available at a minimum cost, 
energy could be generated to suff- 
ciently supply the petitioning compa- 
nies at a cost far below that which 
would be incurred by the individual 
plants. 

Under the proposed plan the out- 
put of this large unit was to be ap- 
portioned to the four companies in the 


10Re State Line Generating Co. (Ind.) 
P.U.R.1929B, 97. 
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ratio of stock owned by each; the 
operating expenses to be borne in the 
proportion of the current delivered. 
Tentative contracts between the com- 
panies were submitted for the Com- 
mission’s approval. 

While the evidence developed the 
fact that the Indiana companies were 
minority stockholders and the Illinois 
companies would control the policy of 
the organization, yet this Commission 
felt that the laws of this state gave 
them authority to approve the con- 
tracts submitted, and at the same time 
enable the Commission to reserve the 
right to fix the rate of return, the 
rate of depreciation, the amount of 
the working capital and the right to 
inquire into all phases of the opera- 
tion. If this authority exists, surely 
no more regulation will ever be need- 
ed, inasmuch as when the energy goes 
into Illinois for distribution it will 
become a part of the current sold and 
distributed locally by the Illinois com- 
panies and be subject to the control of 
the Illinois Commission. 


—— attention has been given 
both by the Federal Congress 
and the state legislators of several 
states to the so-called holding com- 
panies, and some question has arisen 
in the minds of Federal legislators as 
to how best to curb the tendencies of 
these companies to acquire stock and 
control utility operations. 

The development and growth of 
utility companies has made it necessa- 
ry that corporations be permitted to 
hold stock in other corporations; 
hence the inception of the holding 
companies. Such companies have 
come to be considered more favorably 
from the standpoint of economical 
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favorable 


management and 
handling of securities, and are not 
now being regarded as impediments 


more 


to commerce as heretofore. While 
holding companies control the stock 
of many larger utilities, under the 
state laws, I believe that the State 
Commission can, if it will, always ob- 
tain the information it needs to deter- 
mine values and fix rates, or for any 
other purpose. 

Under the Indiana law utilities are 
required to submit books and papers 
for the inspection of the state regula- 
tory body, and subpoenas can be is- 
sued for any paper desired, with a 
penalty attaching if the paper or in- 
formation is not produced. It might 
be suggested that if the orders of the 
State Commission are not followed 
so far as the furnishing of informa- 
tion wanted is concerned, the State 
Commission has two remedies. 

First, it may have the utility pun- 
ished as provided by the law. 

Second, it may withhold its order 
until the wanted information is forth- 
coming. 


I* the main, Federal encroachments 
have been brought about by nat- 
ural conditions; they are more fan- 
cied than real. There is a clearly de- 
fined field for each kind of regulation. 

If President Hoover is right in his 
contention that there are too many 
Boards and Commissions now doing 
business in Washington, he will un- 
doubtedly sort the wheat from the 
chaff and cast aside the undesirable, 
having in mind always that by the 
Federal Constitution, state questions 
should be solved by state tribunals 
and questions national in their scope 
should be solved by national agencies. 
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Remarkable Remarks 





Epwarp N. HurLey 
Formerly Chairman of the Federal 
Trade Commission. 


A school boy’s attempt to use the 
word “diadem” in a sentence. 


Tuomas A, EpIson 
Inventor. 


Heywoop Broun 
Columnist and essayist. 


Paut S. CLapp 
Managing Director, National Elec- 
tric Light Association. 


Raymonp F. ToMPKINS 
Author. 


GrorceE RoTHWELL Brown 
Newspaper Columnist. 


JoHN SPaArRGo 
Author, lecturer and former 
Socialist. 


RANULPH KINGSLEY 
In a letter to the “New 
York Times.” 


“If it (the Government) ventures to regulate busi- 
ness, then it must do so by law—by rule. And no one 
knows what the rules ought to be.” 


e 


“People who drive onto the railroad crossings diadem 
sight quicker than those who stop, look and listen.” 


* 
“A private monopoly which was foolish enough to 


put in high rates would only bankrupt itself, for no 
one would buy the power.” 


- 


“I purpose to buy railroad bonds. Specifically the 
bonds of roads which are not doing very well. It would 
be a thrilling thing to stop a train upon a defaulting 
road and order the passengers all to alight, with the 
curt explanation, ‘Get out of that smoking car! The 
right wheel belongs to me.’” 


¥ 


“Last year only 39 per cent—and it was a very high 
year—of the energy requirements of the country came 
from water.” 


- 


“The rugged founding fathers of the horse car did 
not want (technical) books; they wanted franchises. 
They did not even want account books.” 


¥ 


“The telephone has now been perfected to such a 
point that you can call a man a liar by wire, hang up 
the receiver, and make a getaway before he hears you.” 


¥ 


“The modern public service corporation with its stock 
owned by tens of thousands of people, many of them 
wage-earners, producing and selling a primary necessity 
of life, a monopoly in fact, is essentially socialized.” 


¥ 


“Yes-men have poisoned American business for so 
many years that a human antidote has recently been 
evolved against them. He is a rough, crude fellow. 
Yet a number of downtown corporations are developing 
at least one of him in self-defense. He is called,—yes, 
he really is called—the company’s No-man.” 
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Mayjor-Generac James C. Harporp 
President, Radio Corporation of 
America. 


James J. WALKER 
Mayor of New York City. 


Ep. Howe 
Sage, philosopher and retired 
newspaperman of Atchison, 
Kansas. 


Row.anp B. Jacoss 
President, The New Hampshire 
Manufacturers’ Association. 


Preston S. ARKWRIGHT 
President, Georgia Power Co. 


Raymonp F. TompxKINs 
Author. 


Howarp VINcENT O'BRIEN 
Critic and writer. 


Josepn L. Bopine 
Judge of the United States District 
Court, District of New Jersey. 


“Our daily conduct from the cradle to the grave, in- 
cluding what we eat and drink, what we buy and sel’ 
what we read, what we may see at the theaters, how our 
wives shall divorce us, and what we shall hunt and fis, 
whether we shall see prize fights and go into physical 
training; how our mothers shall be advised in case we 
are not wanted in the world, or how our arrival shall 
be expedited if we are desired, are still matters which 
now receive statutory treatment by Congress. The 
favorite instrument for such official meddling is the 
Commission.” 


ca 


“The 5-cent fare we have. The 5-cent fare we will 
hold, and that’s the last, I hope, I’ll ever have to say 
on this subject.” 


5 
“TI greatly admire a busy man who is able to get away 
with it politely and efficiently. The other day I watched 
a busy and successful man in operation. It was a much 
more interesting performance than Al. Jolson singing 
Sonny Boy.” 


* 


“The manufacturer of transportation is in no different 
a position than the manufacturer of merchandise. There 
is a limit as to how far he can go in operating depart- 
ments at a loss, and both the manufacturer and his 
customers must be reasonable in all of this.” 


“The price of electricity has constantly decreased 
through the whole history of the electric light and power 
industry. There has never been an increase in the 
average price excepting on three occasions, all of which 
have been off-set by decreases.” 


¥ 


“The horse car railways were as roundly denounced 
in the fifties by public, press, and pulpit as were the 
turnpike roads and the steam railroads before them, and 
the automobiles after them.” 


- 
“He (the Business Man) has no appreciation of free 
verse or cubist painting or cacophonous music; he is 
not, in short, what is known to the Greenwich Village 


mind as an ‘interesting’ man. He is not to be classed 
among the people who really do things.” 


“A starving utility company cannot meet the needs of 
a growing community.” 


506 





T 


~% 


=e 6 


-— me et He st O =’ ee 





in- 


‘ 
d 
n 





“Adjusted Actual Costs” 


The Economic Reasons for Adopting a Fixed and Non-Variable 
Rate Base for Future Rate-Making Policy 


By JOHN BAUER 


DIRECTOR, THE AMERICAN PUBLIC UTILITIES BUREAU 


ROFESSOR Harry Gunnison 
Prien in the March 7th num- 

ber of Pusiic UTILities Forrt- 
NIGHTLY, supported “present costs” 
as the proper basis of rate making— 
presenting his analysis upon what he 
considers fundamental economic 
grounds. While his points merit care- 
ful consideration, he failed to present 
the principal issue as it stands today, 
either in the realm of economic dis- 
cussion or in the field of practical 
rate making. He also ignored funda- 
mental facts, and assumed conditions 
and economic consequences that have 
little reality in their bearing upon 
public policy. 


| gannty wen Brown presents the is- 
sue between “reproduction cost” 
and the “prudent investment” theories 
of valuation. In defining the theories, 
he states that the advocates of the 
reproduction costs theory “contend 
that the rates permitted should be 
high enough to allow a reasonable per 
cent of return on the money that 
would now be required to construct a 
plant capable of rendering the desired 
service; they do not contend that the 
plant should be valued at what would 
now be needed to duplicate the plant 
precisely.” 


But Professor Brown is in error as 
to this view. The reproduction cost 
theory today does involve plant val- 
uation of the properties actually used 
in service; the actual, not a hypothet- 
ical, plant is to be valued under the 
decisions of the Supreme Court of the 
United States. 

In regard to the prudent investment 
theory, Professor Brown explains that 
its proponents “believe in a valuation 
on the basis of construction cost at 
the time the plant of a public utility 
was actually built; they do not con- 
tend, however, that these costs should 
include improper expenditures for 
construction or money spent unwisely 
or with inexcusable prodigality.” 

Here he is setting up a straw man. 

No one who understands the great 
economic changes of the past fifteen 
years and the court decisions, would 
today argue for prudent investment 
as defined by Professor Brown. The 
intelligent opponents of reproduction 
cost are meeting present-day realities, 
and are seeking to establish through 
legislative action a basis of valuation 
that will serve effectively for future 
rate-making policy. Nor have they 
the purpose of forcing rates down 
against the interest of the investors, 
or to prevent increases where ad- 
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vances are reasonably needed. They 
are interested, however, in sound pub- 
lic policy which is fair to investors, 
but which can be effectively admin- 
istered, will preserve the financial sta- 
bility of the companies, and will pro- 
vide for systematic expansion of the 
properties according to the industrial 
and social needs of the public, not- 
withstanding future changes in price 
levels or cost of construction. 


HE critics of reproduction cost 

object to it, first, because it would 
perpetuate for every company a varia- 
ble and fluctuating rate base, whose 
amount could not be fixed at any time 
by exact facts and could be deter- 
mined only by appraisal. Every im- 
portant attempt to adjust rates up- 
ward or downward would arouse a 
conflict of interest between the com- 
pany and the public, and would result 
in drawn-out proceedings, enormous 
expense of litigation, and unsatisfac- 
tory results. The work of rate mak- 
ing practically could not be adminis- 
tered by a commission that has to 
deal with hundreds of properties 
operated under greatly varying condi- 
tions. 

A system might be established so 
as to start with actual costs, and 
then apply index numbers for the ad- 
justment of the valuations with 
changing prices; that could be satis- 
factorily administered. But to adopt 
such a system, would require special 
legislation; it could not be effected 
under the present law, which requires 
actual valuation of the property un- 
der present-day conditions, and would 
not permit the use of index numbers 
as a regular feature of administra- 
tion. 
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As ordinarily understood under the 
law, reproduction costs cannot be sat- 
isfactorily administered, nor could the 
conception of a substitute plant as 
specifically discussed by Professor 
Brown. To determine the present 
cost of such an up-to-date plant, capa- 
ble of furnishing the desired service, 
would inevitably lead to even greater 
guess-work and conflict of interest 
than to fix the reproduction cost of 
the actual properties,—and this is one 
of the reasons for the rejection of the 
idea by the supreme court. 


HE second basic objection to re- 

production cost is the financial 
instability which it would impose as 
an unavoidable part of rate making. 
That prices will rise and fall in the 
future, there can be no doubt, as Pro- 
fessor Brown adequately indicates. 
If all the properties had been con- 
structed through stock issues, there 
would be no financial objection to re- 
production cost; the increase and re- 
duction in valuation would, in gen- 
eral, merely reflect the change in the 
purchasing power of money (espe- 
cially if the adjustments were based 
upon index numbers). The fact is, 
however, that the ordinary railroad 
made about two-thirds of the actual 
investments through bonds and fixed- 
return securities, and only about one- 
third through common stock which is 
capable of receiving returns adjusted 
to changing price level. The average 
utility has about 75 per cent of fixed- 
return investment, as against 25 per 
cent of common stock investment. 
Consider this fact together with the 
changing prices, and then inquire 
what will be the financial conse- 
quences of adopting reproduction cost 
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One of the Consequences of Adopting Reproduction 
Costs as the Rate Base: 


“The average utility has about 75 per cent of fixed-return 
investment, as against 25 per cent of common stock investment. 
Consider this fact together with the changing prices, and then 
inquire what will be the financial consequences of adopting 
reproduction cost as the rate base. Is it not clear that during 
rising prices the monetary return to the common stock would 
be far out of proportion to the change in the purchasing power, 
and, conversely, during falling prices there would be a like 
cumulative decrease? The system would thus produce inordi- 
nate speculation during one period, and financial stagnation 


during another.” 





as the rate base. Is it not clear that 
during rising prices the monetary re- 
turn to the common stock would be 
far out of proportion to the change 
in the purchasing power, and, con- 
versely, during falling prices there 
would be a like cumulative decrease? 
The system would thus produce in- 
ordinate speculation during one peri- 
od, and financial stagnation during 
another. Professor Brown readily 
admits that these results would fol- 
low, but he contemplates them with 
entire economic composure. 


B": can we regard the financial 
instability inherent in the repro- 
duction cost system, with the equa- 
nimity preserved by Professor 
Brown? 

The critics of reproduction cost re- 
gard the utilities as public instru- 
mentalities, and believe that regula- 
tion should have primary regard for 
financial stability, to prevent both 
speculation and financial paralysis. 
They argue, therefore, that a desirable 
rate base should, first of all, meet the 
requirements of financial stability. It 


should provide for just dealing with 
investors, but should preserve con- 
stantly the credit of the companies so 
as to provide under all conditions for 
the expansion of capital as needed for 
the public service. 


¥ B meet present-day conditions, 
the opponents to reproduction 
cost do not go back to prudent invest- 
ment as defined by Professor Brown. 

First of all, they make a sharp dis- 
tinction between present properties 
and future investments. As to pres- 
ent properties, they realize that there 
has not been a fixed limitation placed 
upon the returns in relation to finan- 
cial structure, and that the prudent- 
investment basis would now impose 
an unwarranted loss upon the com- 
mon stockholders. 

But they realize, also, that the full 
adoption of reproduction cost would 
still prevent two-thirds or three- 
fourths of the actual investors from 
obtaining any adjustments to meet the 
shift in basic economic conditions, 
and that it would result in greatly 
pyramiding the gains for the common 
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stockholders. Their position, there- 
fore, is to meet reasonably present- 
day conditions considered in relation 
to desirable future policy. They 
would place upon all present proper- 
ties a valuation which would remain 
fixed for the future; it would not be 
variable either with changing prices 
or other conditions of operation, and 
would be fully maintained through 
adequate charges for future deprecia- 
tion. In fixing this amount, they 
would make an adjustment on the 
stockholders’ investment in accord- 
ance with the change in purchasing 
power of money, but would not allow 
an adjustment for bonds and pre- 
ferred stocks, because these invest- 
ments would receive no benefit. They 
would realize, however, that reasona- 
ble compromises would be necessary 
to meet present-day conditions of the 
various properties. They would cut 
through the tangle of valuation once 
for all, and then deal with definite 
sums for the future. They would 
make all the necessary adjustments in 
the initial valuation to deal fairly 
with past investors and to meet the 
requirements of the law in fixing the 
“fair value’ in connection with the 
stated policy of future rate making. 


ope difficulty in fixing a definite 
and nonvariable rate base ap- 
pears only in the existing properties, 
If, however, once and for all, a defi- 
nite sum were adopted and maintained 
for each property, then all additional 
future investments would merely be 
added to the initial amount. If the 
law made plain that as to future pol- 
icy the rate base for each company 
would consist at any time of the initial 
valuation plus subsequent actual in- 
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vestment, and that the properties must 
be fully maintained out of rates paid 
by the consumers, then rate adjust- 
ments could be promptly made at any 
time upon a definite basis. The 
amount of the “fair value’ upon 
which a return must be allowed, 
would be shown by the accounts and 
the, records of the Commission. The 
rights of the investors and the public 
would be clearly defined and exactly 
stated. The adjustment of rates up- 
ward or downward would be a sim- 
ple administrative matter. 

Such a rate base as here briefly de- 
scribed, would have to be provided 
for by statute to fix the policy for 
future rate making; it could probably 
not be established by independent ac- 
tion of a Commission. The whole 
subject should be considered on broad 
grounds of policy, and legislation 
adopted accordingly. It is submitted, 
however, that such a rate base as here 
indicated would deal fairly with in- 
vestors as of the present time, and 
would provide for financial stability 
and effective rate making for the tu- 
ture. It would fix the rights of the 
investors and the obligations of the 
public, and would eliminate conflict 
of interest in any rate adjustment or 
other act of regulation. And it would 
assure the expansion of the properties 
according to the needs of the service. 


| grtipaee Brown admits the finan- 
cial instability connected with re- 
production cost, but practically re- 
gards the fact as of no particular 
consequence. In substance, his posi- 
tion is that the same situation pre- 
vails in other industries, so why not 
in public utilities? 

What harm is there, anyway, if the 
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common stock obtains huge returns, 
or if a company is forced into a re- 
ceivership due to the basis of rate 
making ? 

It would take us too far afield to 
present adequately the conditions en- 
countered when an important utility 
becomes insolvent. Has Professor 
Brown ever lived in a large city whose 
street railways were in the hands of 
a receiver for several years? Did he 
make note of the character of serv- 
ice? Were the properties adequately 
maintained? Were additions and ex- 
tensions made as needed for proper 
service? Were the conditions in any 
respect satisfactory from the public 
standpoint ? 

The chaotic state of affairs can eas- 
ily be visualized, if through our very 
basis of rate making we forced finan- 
cial disorganization upon the light, 
power, gas, transportation, telephone, 
and telegraph industries during a 
period of falling prices. Why not 
avoid such confusion by intelligent 
provisions in our system of regula- 
tion? 


| grees Brown assumes that 
there is no difference so far as the 
public is concerned between the utili- 
ties and ordinary business during 
periods of shifting prices. But there 
are at least two important differences. 

First: ordinary business is less ex- 
tensively financed through fixed-re- 
turn securities; hence there are less 


financial distortions due to price 
changes; fewer insolvencies during 
falling prices. 


The second difference is more far- 
reaching ; a community is usually de- 
pendent upon a single company for 
any given utility service, while in an 


ordinary industry it has competitors 
available. 

Take electricity, and shoes, for in- 
stance. 

There is but the single electric com- 
pany, and its insolvency will seriously 
affect the service of everybody. But 
if one manufacturer of shoes fails, 
there are plenty of others to keep the 
community supplied. 

This is a general difference which, 
we submit, should be recognized in 
considering future policy. 


ee Brown in his entire 
approach of rate making, does not 
have sufficient regard for the under- 
lying differences between a utility and 
ordinary business. He understands, 
of course, that the utilities are monop- 
olies, but he would still treat them 
under competitive forms. He attach- 
es no particular weight to the fact 
that a utility is vested with a special 
public interest which has been recog- 
nized for many decades in our funda- 
mental law and public policy. It is 
this special interest which distin- 
guishes a utility from ordinary busi- 
ness, and justifies or requires differ- 
ent treatment. The objective of regu- 
lation is not to effect the conditions 
which generally prevail in competitive 
business, but to establish desirable 
standards in dealing with public func- 
tions. 

Keeping in mind the public charac- 
ter of a utility, let us inquire why 
there is any need on economic 
grounds to modify the rate base with 
changing prices? Professor Brown 
intimates that there would be serious 
economic consequences if such modi- 
fications are not made; but he does 
not prove that there actually would be 
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such results; he merely assumes them, 
and thus argues for reproduction cost 
to avoid them. He has set up as- 
sumptions for fact, and has ignored 
the realities to be encountered. 

Assume that such a rate base as we 
have described, has been adopted for 
the future. What are the serious evils 
which would follow from our refusal 
to change the rate base with future 
price variations ? 

Take the gas plants in two cities, 
each property with a monopoly in its 
territory. The rates in each munici- 
pality will be made independent of the 
other; the costs in each case will con- 
trol, and will have no bearing upor 
the rates in the other. If additions 
and extensions are made in one, the 
amounts would be merely added to 
the rate base, and the rates then would 
be fixed on a general level to produce 
the required return on the entire capi- 
tal sum. 

How could this affect conditions in 
the other city? 

Rates there would be fixed accord- 
ing to local circumstances; as new 
properties are installed, the cost would 
be added to the rate base, and the re- 
quired return would be provided ac- 
cordingly. What serious economic 
consequences can arise from this state 
of affairs? 


| gronmgees Brown conceives that 
there might be (and there would 
be) grave dislocations of business if, 
when prices have changed, the rates 
in the one place were based upon a 
different level of plant costs than the 
rates in the other. But, what are the 
facts? Where is there a dislocating 
factor of sufficient importance to jus- 
tify the adoption of reproduction 


cost, notwithstanding the administra- 
tive and financial difficulties? There 
does not seem to be any. 

The level of utility rates at most 
would constitute a minor element in 
the relative total business costs of two 
places. The difference in valuation, 
moreover, would have slight effect 
upon the relative rate levels, first, be- 
cause the return on property is seldom 
more than a third of the total costs 
included in rates, and, second, because 
the properties in any two places have 
usually been installed in nearly the 
same proportions under different cost 
levels. Normally, the distorting influ- 
ence would be thus practically nil— 
and policy should be based upon nor- 
mal conditions, and not upon extreme 
possibilities. 

But assume that the entire plant in 
one place had been installed at low 
costs, and in the other at high costs. 
Would the distorting influence be 
great enough to require equalization 
as to the basis of valuation in the 
two places? 

The facts as to serious distortion 
should, at least, be clear beyond doubt 
before the higher burdens of repro- 
duction costs are imposed upon the 
community which had its properties 
installed at lower costs. Equalization, 
however, would not change the funda- 
mental facts; it would merely shift 
the advantage of low cost construc- 
tion; pyramid it in favor of a small 
group of common stockholders, in- 
stead of leaving it as a general com- 
munity benefit. 


iy there is any substance to the dis- 
tortion argument, it must apply 
not only to utilities but to all public 
works and services which form a part 
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of the economic organization of a 
community. 

Suppose one community construct- 
ed its highways at low costs, the other 
at high costs, and both have issued 
bonds for the cost of construction. In 
order to equalize conditions and pre- 
vent economic distortion, would Pro- 
fessor Brown compel the taxpayers or 
the highway users in the first com- 
munity to pay interest upon the repro- 
duction cost notwithstanding the 
lower amount of bonds actually is- 
sued ? 

Would he consistently follow his 
doctrine in respect to drainage, irri- 
gation, schools, and all public im- 
provements ? 

If not, then he must face a double 
burden of proof why we should apply 
the theory to only certain groups of 
public activities. If he proposes con- 
sistency, then actual policy is contrary 
to his views as to all publicly owned 
utilities—is the policy wrong? Does 
it not seem clear that as to all public 
activities, whatever the technical own- 
ership, each community must or 
should bear the actual costs incurred 
in terms of dollars? If it happens to 
build at low costs, it obtains a general 
community advantage, as compared 
with other places which have incurred 
higher costs. 

Can anyone seriously propose an 
equalization of costs upon taxpayers 
or users, merely to preserve a theoret- 
ical equality of conditions between the 
communities, or argue that relative 
economic conditions are materially af- 
fected by such differences in com- 
munity experience? 


I* dealing with railroads, we be- 
lieve that their economic status is 
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materially different from that of local 
utilities. For the latter, rates can be 
fixed in each community according to 
local conditions, while railroad rates 
must constitute a continuous network 
covering wide stretches of territory. 
Hence, notwithstanding low construc- 
tion costs on one road and high costs 
on another, the rates on the two must 
be essentially the same. 

This situation, however, has been 
adequately met by the special pro- 
visions of the 1920 Transportation 
Act. We believe that, by and large, 
the system of regulation there pro- 
vided, especially as developed by the 
Interstate Commerce Commission, 
meets properly the railroad situation. 


ig conclusion, let me restate that my 
objective is wholly to make the 
system of regulation readily adminis- 
trable and financially sound. I do not 
wish the consumers to get an advan- 
tage at the expense of the investors, 
or the investors to benefit at the ex- 
pense of the consumers. As a long- 
run proposition, I believe that the pub- 
lic must pay the full cost of utility as 
well as other public enterprises. I 
believe that rate regulation is inevi- 
table under a system of private 
operation of monopolies vested with 
special public interest. I believe that 
regulation must be workable if it is 
to be continued. It cannot be con- 
tinued on any other basis. 

The failure of regulation does not 
mean the mere abandonment of public 
control, but is likely to lead to the 
substitution of public ownership and 
operation. If private operation has 
the advantages claimed for it, the only 
way to preserve it is to make regula- 
tion effective and financially sound. 





The Supreme Court and the 
New York Subway Contracts 


Gilchrist versus Interborough 
Rapid Transit Company 


By GEORGE H. STOVER 
COUNSEL TO THE TRANSIT COMMISSION 


o slight stir was created when, 
N on February 1, 1928, the In- 

terborough Rapid Transit 
Company suddenly and dramatically 
indicated its intention to ignore the 
rate provisions of its contracts with 
the city of New York and to abrogate 
the 5-cent fare which had been in 
force for fifteen years. The company 
professed to have discovered that an 
inflexible contract rate was not possi- 
ble under the statutes of the state, 
and asked the Federal Court to decide 
that question in its favor while pre- 
venting, by injunction, the state 
courts from deciding it. 

Something like astonishment was 
felt when the United States District 
Court for the Southern District of 
New York, by restraining orders and 
temporary injunctions, prevented the 
Transit Commission of the state and 
the city of New York itself from 
prosecuting any suits in the state 
courts to prevent a breach of the con- 
tracts or to determine the meaning of 
the statutes, and allowed the company 
to charge a 7-cent fare. This aston- 
ishment was not abated when the 


opinion of the Statutory Court * was 
searched for the grounds of the de- 
cision. To many, it seemed that the 
court had rooted up the merestones 
theretofore fixed on the confines of a 
limited Federal jurisdiction. 


HE Supreme Court of the United 

States (May, 1928) stayed the 
order of the District Court pending 
the appeal, which was twice argued 
before it—once in October, 1928, and 
again in January, 1929; and on April 
8, 1929 [P.U.R.1929B, 434], in an 
opinion by Mr. Justice McReynolds, 
found that “the challenged order was 
improvident and beyond the proper 
discretion of the Court” and, accord- 
ingly reversed it. 

It was unnecessary for the Su- 
preme Court to pass upon all the 
many questions which were argued or 
to invoke any, except well-settled 
legal principles. The Court was con- 
servative in its approach to the ques- 
tion; it made no new law; and may 
be said merely to have regilded the 
refined gold of ancient principles for 


*Interborough Rapid Transit Co. v. Gil- 
christ, 26 F. (2d) 912, P.U.R.1928D, 92. 
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the benefit of those to whom these 
principles might have become very 
dim. 


HE Interborough Rapid Transit 

Company operates both elevated 
and subway railroads within the city 
of New York. The former are, for 
the most part, owned by the Manhat- 
tan Railway Company under grants 
running back to 1875 and ending in 
a grant of third-trackage rights in 
1913; and were leased in 1903 to the 
Interborough for a term of 999 years. 
Some extensions to these lines, also 
under grants in 1913, are owned by 
the Interborough itself with a rever- 
sion to the city. The subways are all 
owned by the city; were constructed 
at different times at municipal ex- 
pense ; and were leased by the city un- 
der three instruments * made, respec- 
tively, in 1900, 1902, and 1913. 

The year 1913 was marked by im- 
portant grants and agreements, which 
represented the culmination of years 
of negotiation looking toward the ex- 
tension and improvement of rapid 
transit facilities and which form the 
basis of the rights of the city of New 
York and of the Interborough Com- 
pany. They consisted of “Contract 
No. 3,” the “Third Track Certifi- 
cate,” the “Extension Certificate,” 
and a “Supplementary Agreement,” 
and were all executed on March 19, 
1913, under authority of the Rapid 
Transit Act.** In 1912, the legisla- 
ture of the state of New York, with 
full knowledge of these contracts and 
certificates, which had then been ten- 
tatively agreed upon, amended the 





* Contracts Nos. 1, 2, and 3. 
** Chapter 4 of the Laws of New York for 
1891 as amended. 


Rapid Transit Act so as definitely to 
authorize such contracts and certifi- 
cates ; ¢ and the Court of Appeals had 
sustained the validity of the legisla- 
tion and of the proposed agreements.$§ 
These contracts and certificates 
provided for extensions and improve- 
ments to the then existing rapid 
transit lines, both subway and ele-. 
vated, and fixed the terms, including 
the rate of fare, upon which the In- 
terborough was to operate. 


B’ Contract No. 3, some fifty miles 
of subway were to be added to 
about twenty-four miles of existing 
city-owned subways already operated 
by the Interborough under Contracts 
Nos. 1 and 2. These existing con- 
tracts of lease were modified and ex-’ 
tended. The city agreed to construct 
the new subways and to lease them to 
the Interborough, which agreed to 
operate them in conjunction with the 
existing subways for a single fare. 
Contract No. 3 expressly provided 1 
that the Interborough should be en- 
titled to charge for a single fare “the 
sum of 5 cents but not more.” 

The “Third Track Certificate’ 
granted to the Metropolitan Railway 
Company the right to lay certain ad- 
ditional third tracks. As the entire 
Manhattan elevated system was to be 
operated by the Interborough, accord-' 
ing to provisions of the “Extension ° 
Certificate,” no provision as to the 
rate of fare was contained in the 
“Third Track Certificate.” 

The “Extension Certificate” grant- 
ed to the Interborough the right to 
construct and operate certain exten- 





¥ Laws of 1912, Chapter 226. 

§ Admiral Realty Co. v. New York, 206 N. 
Y. 110, 99 N. E. 241. 

{ Article LXII. 
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sions to the elevated tracks. It pro- 
vided that the Interborough should be 
entitled to charge for a single fare 
for each passenger for one continu- 
ous trip over the elevated system “the 
sum of 5 cents but not more.” 

These certificates were issued, un- 
der authority of the Rapid Transit 
Act, by the Public Service Commis- 
sion for the First District (predeces- 
sor of the Transit Commission) for 
and on behalf of the city of New York. 
The Rapid Transit Act provides * 
that such certificates should be deliv- 
ered upon receipt by the Commission 
of a written acceptance of its terms, 
conditions, and requirements and that 
when delivered and accepted it should 
be deemed to be a contract between 
the city and the grantee and should 
be enforceable by the Commission, 
acting in the name of the city, accord- 


ing to the terms thereof. 
By the “Supplementary Agreement” 
the city granted to the Interborough 


trackage rights from the elevated 
lines over certain parts of the sub- 
ways of the city. 

The Interborough Company, as re- 
quired by statute 7 filed tariff sched- 
ules which showed a 5-cent fare on 
both the subway and the elevated 
lines; and this rate of fare continued 
unchanged for a period of fifteen 
years. 


n 1920, the Interborough made ap- 
plication to the Transit Commis- 
sion for an increase in fare on its 
elevated lines. This was denied by 
the Commission for want of jurisdic- 
tion, on the theory that the Public 


* Section 24. . ; 
+ Public Service Commission Law, section 


Service Commission Law had dele- 
gated to the Commission no power to 
increase a rate fixed by contract en- 
tered into under the Rapid Transit 
Act. The Interborough took steps to 
review this determination so as to 
bring the question before the state 
courts, but later discontinued its pro- 
ceeding and so acquiesced in the Com- 
mission’s view of the law. 

In 1922, the Interborough again 
applied to the Transit Commission 
for an increase in fare—this time on 
both the subway and elevated lines. 
This application was also denied for 
want of jurisdiction; but the. Inter- 
borough took no steps whatever to 
bring the question before the state 
courts. 

These applications were both made 
under Section 49 of the Public Serv- 
ice Commission Law, which empow- 
ers the Commission generally to de- 
termine and fix just and reasonable 
rates of fare. At that time the Inter- 
borough apparently recognized that a 
contract rate of fare could be altered, 
if at all, only by affirmative action of 
the Commission. 


HE company apparently had con- 
cluded that, under the law as it 
then stood, no means were available, 
by which it could free itself from the 
rate limitations of its contracts, since 
in 1925 it memoralized unsuccessfully 
the legislature to confer such power; 
but suddenly, on February 1, 1928, it 
filed with the Transit Commission 
amended sheets to its tariff schedules 
which showed that on and after 
March 3, 1928, it intended to charge 
a rate of 7, instead of 5, cents on both 
its subway and its elevated division. 
Section 29 of the Public Service 
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Commission Law provides that, un- 
less the Commission otherwise orders, 
no change shall be made in any rate, 
fare, or charge which shall have been 
filed, except after thirty days’ notice 
to the Commission and publication, 
but that the Commission, for good 
cause shown, may allow changes on 
less than thirty days’ notice. An ap- 
plication filed with the schedules 
asked the Commission to make an or- 
der permitting the schedules to go 
into effect on not more than five days’ 
notice; but no application was made, 
asking the Commission to increase 
the rates. From this, it may be in- 
ferred that the company supposed 
that, although the legislature had not 
delegated to the Commission, under 
Section 49, the power to increase a 
contract rate, it had delegated that 
power to the company itself, under 
Section 29. 


HE Transit Commission is a state 

body which acts in a dual capac- 
ity. It is a regulatory body; and it 
is also a special representative of the 
city for making and enforcing rapid 
transit contracts. The threat of an 
increased fare called upon it to act in 
both capacities. As a_ regulatory 
body, it proposed to bring a summary 
proceeding, as authorized by statute, 
to test the validity of the new sched- 
ules and, as representative of the city, 
a suit in equity to prevent a breach, 
and secure specific performance, of 
the city’s contracts. 

When the company became aware 
of this and while the matter was still 
pending before the Commission, a 
suit was filed by the company at 9:20 
A. M. on February 14, 1928 in the 
United States District Court for the 


Southern District of New York to se- 
cure a permanent injunction restrain- 
ing the Commission and the city from 
interfering with the company’s right 
to charge a 7-cent fare. 

A few hours after this the Commis- 
sion took action rejecting the tariff 
schedules as unlawful and directing 
its counsel to institute actions in the 
state courts. This was done; and at 
the same time an equity suit, similar 
to that brought on behalf of the city 
by the Commission, was brought by 
the Corporation Counsel of the city, 
as its general legal representative. 


yim District Court, in an ancil- 
lary action, thereafter enjoined 
the Commission and the city from 
proceeding with these state suits; * 
and on May 10, 1928 the Statutory 
Court of three judges granted a tem- 
porary injunction restraining the 
Commission and the city from inter- 
fering with the right of the company 
to charge a 7-cent fare.} 

The District Court found that the 
5-cent rates were confiscatory. It 
was conceded that these rates were 
contract rates and it was apparently 
recognized that an inflexible contract 
rate cannot be “confiscatory.” It was 
held, however, that these particular 
contract rates were not inflexible, 
since the Commission had power to 
change them. It was held that the 
Public Service Commission Law en- 
acted in 1907, which conferred a gen- 
eral power on the Commission to in- 
crease rates, included also the power 
to increase contract rates expressly 
authorized by the Rapid Transit Act. 


*Interborough Rapid Transit Co. v. Gil- 


christ, 25 F. (2d) 164, P.U.R.1928C, 428. 
¥ Interborough Rapid Transit Co. v. 
christ, 26 F. (2d) 912, P.U.R.1928D, 92. 


Gil- 
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The District Court was of the opin- 
ion that the state court of appeals had 
so held. 

In finding that the order of the 
District Court was improvident and 
beyond its proper discretion, the Su- 
preme Court said that in order to 
support the action of the court below 
it would first be necessary to show 
with fair certainty that before the 
original bill was filed the Commission 
had taken, or was about to take, some 
improper action with respect to the 
Interborough Company’s new sched- 
ules, and that this did not appear 
from the record. It pointed out that 
the Transit Commission had, long 
prior to the original bill, held the view 
that it lacked power to change the 5- 
cent rate or jurisdiction to permit a 
new rate, because the existing one 
was irrevocably fixed by lawful con- 
tracts, and that it had intended to test 
this point of law, which called for 
construction of complicated state 
legislation and had never been au- 
thoritatively determined, by an im- 
mediate orderly appeal to the state 
courts. This purpose, the Supreme 
Court said, should not be thwarted 
by an injunction. 


Sh Supreme Court further said 
that to support the action of the 
court below it would be necessary to 
show also that the 5-cent fare was so 
low as to be confiscatory, and that 
this did not appear from the record. 
The District Court had based its ac- 
tion upon supposed values and re- 
quirements of all lines operated by 
the Interborough, treated as a unit; 
but the Supreme Court held that the 
elevated and subway lines, although 
operated by the same company, must 


be treated as separate for rate-making 
purposes. It also said that the claim 
for an 8-per cent return upon the 
values of subways, which are the 
property of the city and declared by 
statute to be public highways, was un- 
precedented and ought not to be ac- 
cepted without more cogent proof, 
and that considering the probable fair 
value of the subways and the current 
receipts therefrom no adequate basis 
was shown that the 5-cent rate was 
confiscatory as to them. 


i bm widespread interest aroused 
by the novelty, magnitude, and 
complexity of the case fostered an 
impression that great constitutional 
principles were in the balance. In a 
sense, they were; for had the decision 
of the District Court been sustained 
the result would have been revolu- 
tionary. To hold that a Federal 
Court may increase a contract rate 
merely because the state may do so, is 
bad enough; but to hold that it may 
do so merely upon a bare claim that 
the state may do so, is infinitely worse. 
Such a situation would undoubtedly 
give an added impetus to the move- 
ment for municipal operation. 


— Supreme Court decision lops 
off the 2-cent increase in fare, 
which would have increased the re- 
ceipts of the Interborough by about 
$23,000,000 annually, but, what is 
more important, it tends to preserve 
the line of demarkation between state 
and Federal power and may serve to 
moderate the zeal of such of the lower 
courts as sometimes appear to believe 
that one of their most important 
functions is to expound and expand 
the 14th Amendment. 
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The Waiver of Constitutional 


Rights by a Public Utility 


A legal problem that has a far-reaching effect in 
determining a company’s right to a “fair return” 


By FRANCIS X. WELCH 


HERE is one aspect of constitu- 
"T iona law as applied to public 

utilities that should have special 
appeal not only to attorneys but 
everyone who is really interested in 
public service company regulation. 
That is the waiver of constitutional 
rights by public utility companies. 

The determination of this question 
in all its particular ramifications will 
have a lasting effect not only upon the 
immediate fortunes of the corpora- 
tions involved but also upon the gen- 
eral regulatory policy of the state, the 
consumers, and private commerce 
generally. Few if any legal problems 
are so vast in their significance. 

The Federal Constitution, as 
drafted by our forefathers before the 
days when incorporating became al- 
most necessary to the success of any 
commercial enterprise, gave to all 
men or “citizens” certain rights—such 
as the freedom of speech, of the press, 
and of religious belief, protection 
from unlawful search and seizure and 
the right to a trial by jury. 

Then corporations became so nu- 
merous that the courts began to give 
to them some of these rights and dis- 
allow others. Thus, while a corpora- 
tion is a “citizen” within the meaning 
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of the term that allows it to sue in the 
Federal Courts, it is not even a “per- 
son” within the meaning of the clause 
protecting all persons from compul- 
sory self-incrimination. 

When succeeding years added 
amendments to the original constitu- 
tion, certain rights were allotted to 
public service companies by virtue of 
judicial interpretation. Therefore, it 
is fairly well-settled that a utility is 
protected from state regulation so 
oppressive as to result in denying to 
the company a fair return on its prop- 
erty. 

So it is said that “a utility has a 
right to a fair return.” 


Cy this right be waived? If one 
is to reason by analogy, the 
answer would, in all probability, be 
“yes.” 

A person may waive his constitu- 
tional right to a trial by jury. He 
may waive the protection which the 
Constitution gives him against com- 
pulsory self-incrimination. He may 
waive personal service, extradition, 
and other privileges which the law 
gives to him. There is some ques- 
tion whether he might not even waive 
indictment. 
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Is it the same with a public service 
corporation ? 

Some time ago the Tennessee Com- 
mission conceived the idea that all 
future arguments over the valuation 
of hydroelectric plants might be 
avoided if the Commission imposed 
as “conditions” to the certificate of 
convenience and necessity of such 
companies, whatever restrictions it 
might think proper for future rate 
making. These companies could not 
operate lawfully in the state of Ten- 
nessee without these certificates and 
if they accepted them, they would, of 
course, have to accept the conditions 
upon which they were issued. 

It sounds legally plausible, but the 
chancery court of Tennessee, jater 
sustained by the supreme court of that 
state, held that the Commission had 
no right to require a citizen to bar- 


gain away his constitutional guaran- 
ties even under the guise of a condi- 
tion precedent to the issuance of a 
certificate to engage in utility busi- 
ness.* 

The Supreme Court of the United 
States has said on this point :+ 


“It is not necessary to challenge 
the proposition that, as a general rule, 
the state, having power to deny a 
privilege altogether, may grant it 
upon such conditions as it sees fit to 
impose. But the power of the state 
in that respect is not unlimited ; and 
one of the limitations is that it may 
not impose conditions which require 
the relinquishment of constitutional 
rights. If the state may compel the 
surrender of one constitutional right 
as a condition of its favor, it may, in 
like manner, compel a surrender of 
all.” 


* Tennessee Eastern Electric Co. v. Han- 
nah, P.U.R.1928D, 50. 
7 Frost v. California Railroad Commission, 


P.U.R.1926D, 483. 


. 


HERE has been some talk in 

Massachusetts about making all 
new utilities “contract’’ with the state 
through the medium of the Depart- 
ment of Public Utilities. The terms 
of the contract would be the surren- 
der by the utilities of any future claim 
to a rate based on the reproduction 
cost theory of valuation in considera- 
tion for the right to do business. 

Whether putting the waiver on a 
contract basis would make out a 
stronger case has never been squarely 
settled, but there are certainly very se- 
vere doubts about it in the minds of 
jurists versed in this branch of the 
law. In the very recent Worcester 
Electric Light Case (P.U.R.1929B, 
1), the Special Master for the Fed- 
eral District Court found that the 
Massachusetts Department in_ that 
proceeding did not have any authority 
to enter such a contract with the util- 
ity, but stated further that he did not 
believe the utility could contract away 
its constitutional right to a fair return 
even if the Department did have such 
authority. 

Suppose, however, that the com- 
pany wants to give up its rights to a 
fair return. Suppose a utility wants 
to engage in a rate war. Is the case 
any different? 

The Montana Commission after a 
scholarly review of practically all 
available authority on the subject is 
of the opinion that the answer is still 
“No.” 

It seems there are two natural gas 
companies operating in Shelby. Re- 
cently one of these companies decided 
that the best way to clear the situa- 
tion would be a rate-war with a fight 
to the finish. The company asked 
permission to draw first blood by a 
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slashing reduction of rates, apparent- 
ly not covering even operating ex- 
penses. It was the utility’s contention 
that it had a lawful right to engage 
in a rate-war in order to protect ulti- 
mately its right to a fair return, since 
a fair return would never be available 
while its competitor remained in the 
field. The manager stated: 


“Rate regulation is just and equi- 
table under ordinary conditions but a 
competitive situation has arisen at 
Shelby which forces the Great North- 
ern Utilities Company to protect its 
investment in the most thorough 
manner possible and we are willing, 
if required, to forego for the present 
the net earnings to enjoy the greatest 
ultimate benefit.” 


yp Commission, in an opinion 
that clearly discusses the eco- 
nomic failure of competition as a 
regulatory factor for public utilities, 
states : 


“Further, the record supports the 
finding that the preferred rates will 
not even yield enough revenues to de- 
fray normal operating expenses, in- 
cluding a fair allowance for depre- 
ciation, under existing conditions at 
Shelby, nor would they provide suf- 
ficient income to cover normal oper- 
ating costs if conditions were the 
same now as they were during the 
calendar year 1927 when the utility 
sold more natural gas than it had dur- 
ing any year since its entry into the 
utility field. Assuming that the utility 
has the right to waive its right to a 
fair return, or any part of it, it is 
apparent to us that it cannot waive 
its rights to such an extent as to im- 
peril or impair its ability to render 
dependable, adequate service to the 
public it serves. It is a primary duty 
of a public utility to properly main- 
tain its plant and equipment to the 
end that it can render adequate serv- 
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ice to the residents of the territory 
it professes to serve. Quality of 
service and freedom from interrup- 
tions in service are just as important 
to consumers as are reasonable rates. 
In this modern day communities have 
become so dependent upon services 
furnished by public utilities for the 
successful prosecution of industries 
and for use in the home that any im- 
pairment in efficiency or continuity of 
service would not only result in seri- 
ous inconvenience but in many cases 
downright hardship. The _ utility 
must look to its rates to provide its 
operating expenses. If they are in- 
sufficient, curtailment or entrench- 
ment generally ensues; competent 
personnel is often replaced by medi- 
ocre and less expensive employees; 
ordinary repairs are neglected; in- 
ferior materials are used in making 
absolutely necessary repairs and re- 
tirement of units, worn in the serv- 
ice, postponed, all tending to affect 
the quality of the service and to ren- 
der probable serious interruptions in 
the service. So it is perfectly plain 
to us that any rate schedule that 
would tend to produce such results 
is detrimental to the public interests 
and, therefore, unjust and unreason- 
able.” * 


T’ would seem then that a corpora- 
tion, especially a utility, has not 
the same privilege of repudiating its 
constitutional rights that a private 


citizen has. This principle is proba- 
bly based on a consideration of the 
fact that such rights are not solely for 
the protection of the manager, direc- 
tors, or even those financially inter- 
ested. They are the safeguards 
which the law throws about the im- 
portant business of public service for 
the benefit of the public at large. 

* Public Service Commission v. Great 


Northern Utilities Co. (Mont.) Dockets Nos. 
991 and 1028, Report and Order No. 1530. 





The “Demand Factor” 


in Rate 


Making 


By DAVID LAY 


EORGE was showing Bill 
G through his house. When 
Bill looked at George’s gas 

meter he registered interest. 

“Why,” said Bill, “your meter is 
twice as big as mine, and my house 
is a good deal larger than yours. 
How do you happen to have a meter 
that size? Are you heating your 
house by gas?” 

“No,” replied George, “we use it 
just for heating our water and for 
cooking.” 

“Well,” said Bill, “that is what I 
use gas for. I probably use as much 
as you do and it may be more. Why 
is it that your meter is so large and 
mine so small ?”’ 

George and Bill could not under- 
stand the reason for this difference in 
the size of the two meters. Their 
curiosity was aroused; so they asked 
the company for an explanation. 

“Ts this some new system of meter- 
ing you are putting in?” they asked 
of the manager of the company. “Is 
the big meter a better meter? Will 
it make any difference in the bills?” 


— manager explained the mys- 
tery to George and Bill as he had 
done many times Before to others. 
It seems that George heated his 
water by what is known as the “in- 
stantaneous method.” He did not 
have to wait for hot water. It was 


ready when he turned on the tap; but 
it took an enormous flow of gas to 
heat that water instantaneously, as the 
water passed through the pipes. 

Bill got hot water when he wanted 
it, but he heated his water by the 
“storage tank method.” A much 
smaller flame burning over a longer 
period heated the water which was 
stored in the tank and in this way 
kept ready for use. 

George might use the same amount 
of gas in five minutes that Bill used 
in twenty minutes for heating the 
same amount of water. George’s 
short-time demand for gas was more 
than a small meter could take care 
of. George’s big meter would not be 
working as long as Bill’s small meter 
but it had to be big in order to meas- 
ure the larger amount of gas required 
for the instantaneous heater. 

It was the difference in their de- 
mands upon the company that ac- 
counted for the size of their meters. 

This illustrates one of the impor- 
tant features of scientific rate making. 
It is what is known as the demand 
feature or factor—very mysterious to 
the average customer but very simple 
in principle. 


A SSUMING that George and Bill use 
exactly the same amount of gas 
a month for heating water for house- 
hold purposes, it is apparent that it 
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costs the company a little more to 
serve George than it does to serve Bill, 
because the company has to buy a big- 
ger meter for George than it does for 
Bill. Its mains and plant also have 
to be a little larger. This means a 
greater investment. If we multiply 
George’s demand on the company for 
a larger meter, larger mains, and a 
larger plant by a thousand or ten 
thousand of such demands it will be 
seen that additional cost of meeting 
this demand will run into money. 

That is why the demand factor has 
to be considered in scientific rate 
schedules. 

The electric companies discovered 
this long ago. The gas men, how- 
ever, did not wake up to the differ- 
ence in costs due to varying demands 
of different consumers on the system 
as soon as they should, but they are 
now trying to establish scientific 
schedules which take this factor into 
account. Considerable opposition is 
made to the changes in gas rates, nec- 
essary to cover the demand, however, 
because the public does not yet under- 
stand the nature of this change. 

The customer’s demand is a factor 
which cannot be neglected in accurate 
rate making. 


pga you have noticed a series 
of water pipes running close to 
the ceilings of factories, manufactur- 
ing plants, or even office buildings. 
If a fire starts in the room, it melts 
a soft metal plug in the pipes running 
along the ceiling permitting water to 
flow upon the flames so as to put them 
out or check them until the fire de- 
partment arrives to finish the job of 
extinguishing the blaze. Suppose 
there were a_ thousand buildings 


equipped in the same way. That 
would mean larger mains, more ca- 
pacity for the water works, all of 
which would add to the cost of being 
ready to render service. It is not 
probable that there will be a thousand 
fires at once, but the plant must be 
large enough to take care of any rea- 
sonable demand that might be made 
upon it for fire protection. This de- 
mand is continuous, twenty-four 
hours a day, three hundred and sixty- 
five days in a year. The use of the 
water comes at rare intervals. A 
charge merely for the amount of 
water used would not cover the cost 
of standing ready at all times to meet 
the demand. So in a water rate 
schedule the demand feature may be 
very important. That is why high 
“hydrant charges” are sometimes 
made. 


oan a manufacturing plant gen- 
erates its own electricity (as 
many of them do), but to avoid possi- 
ble interruption due to a breakdown 
of its generators, the manufacturer 
connects a wire with an electric com- 
pany’s transmission line for use when 
the manufacturing company’s equip- 
ment is out of commission. This 
service may never be used, but the 
electric company must be ready to 
supply it when called for. Its plant 
must be large enough to take care of 
the demand and it is only fair that 
the cost of meeting that demand 
should be paid by the customer. 

So, whether the customer of a util- 
ity company calls for service or not 
after his connection with the plant is 
made, the demand charge should be 
paid—because the service is ready for 
him at all times. 
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WHAT READERS ASK 


Out of the mail bag of the Editor have come these 
questions; because they touch upon subjects of broad 
interest to those in the public utilities field, they have 
been selected for publication—together with the an- 
What questions do you want to ask? 


swers. 


QUESTION 


Why should a State guarantee a 
fair return to a utility company any 
more than to other business enter- 
prises? 

ANSWER 


The state does not guarantee a fair re- 
turn to a utility company. A good many 
persons think that when a State Commis- 
sion holds that a utility company is entitled 
to a 7 or 8 per cent return and fixes a rate 
to produce that return, that this is a guar- 
anty. The return, however, is not guaran- 
teed. The Commission merely says to the 
company: “You are entitled to earn such a 
return if you can.” The Commission cannot 
compel persons to take the service. The 
companies have to render service if it is de- 
manded, but the public cannot be forced to 
take it. A street car fare of 6, 8, or 10 cents 
may be declared reasonable by the Commis- 
sion but the people do not have to ride in 
street cars. Therefore, a Commission when 
it decides that a utility company is entitled 
to a certain return does not guarantee that 
the company shall receive it. 


7 


UESTION 
Q 


How can a prospective investor ob- 
tain information concerning the real 
value behind public utility securities? 


ANSWER 


The best way probably, is to ask his 
banker. If the banker does not happen to 
have the specific information, he can proba- 
bly tell where it can be secured. Investment 
bankers have this information compiled for 
the benefit of those who want to purchase 
securities. In the case of utility operating 


companies and holding companies, this in- 
formation relates, among other things, to the 
character of the. security (whether it is a 
mortgage, note or stock), the property cov- 
ered, prior liens, the value of the equity, the 
restrictions, the 'sinking fund, and the depre- 
ciation reserve provisions and requirements, 

In the case of operating companies the in- 
formation includes the description of the 
property, its location, the characteristics of 
the territory and the population it serves; 
the service furnished (including proportions 
between the kinds of service); franchises, 
including public relations, the regulation of 
rates, and other details; a description of the 
management; a description of the property, 
its capacity, its output, its engineering fea- 
tures, the value of the property and the basis 
of valuation; a balance sheet with a state- 
ment of capitalization; the earnings, includ- 
ing the operating ratio and the depreciation 
ratio; the percentage of gross earnings for 
maintenance, and the amount of Federal 
taxes and depreciation. 

In the case of holding companies, the in- 
formation includes the name of the company 
through which its securities are held; the 
portion of the total securities held; descrip- 
tion of the management (whether operating 
or otherwise), a consolidated balance sheet 
or statement of capitalization showing prior 
securities outstanding, including those of 
subsidiaries; its earnings, including consoli- 
dation proceedings, showing earning applica- 
ble to holding company securities, its income 
and its dividend record; its estimated Fed- 
eral taxes and depreciation, and the actual 
figures or percentage of gross earnings for 
maintenance. 

e 


QUESTION 
Is a public utility rate fixed by a 
State Commission a tax on the pub- 
lic? 
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ANSWER 

No. A rate fixed by a Commission is 
sometimes referred to by the newspapers 
who are hostile to public utilities, as a “tax,” 
but this is a use of the word tax in a very 
loose sense. A tax is a financial obligation 
imposed by a government upon its citizens 
for the support of the government, and the 
obligation is compulsory. A rate fixed either 
by a utility company itself, or by a Commis- 
sion on behalf of the state fulfills neither of 
these requirements. The rate is for the sup- 
port of the company and the obligation is not 
compulsory. A utility rate, however fixed, 
is no more a tax than the price of a bushel 
of potatoes fixed by the corner grocer, is a 


tax. 
e 
QUESTION 
What is the outlook for public util- 
ity securities? Most of the securities 


of public utility companies in the last 
year have enjoyed a substantial ap- 
preciation. 


Will this continue? 


ANSWER 


The appreciation in value of public utility 
shares reflects the consistent progress in the 
industry and the confidence of the public in 
its future. Electric power and light con- 
sumption last year gained about 10 per cent 
over 1927, while the net of companies in this 
group was about 15 per cent higher. Gas 
companies experienced a similar gain, while 
telephone net was about 5 per cent more and 
the traction lines about held their own de- 
spite higher operating costs. The increasing 
number of uses of electricity and gas are 
taxing these services more than ever. Un- 
doubtedly, the present level of prices of the 
shares of the more prominent companies dis- 
count to some extent their future growth. 
Still, the immediate prospect appears fav- 
orable. 

An important factor in the growth of the 
power companies will be the electrification 
of some of the larger railroads. Then, too, 
the tendency toward the consolidation of 
companies into larger holding groups will 
react favorably to the shares of individual 
companies. These consolidations should re- 
sult in savings beneficial both to consumer 
and stockholder. Every thing considered, the 
immediate outlook appears promising, with 
every indication that it will continue for 
some time to come. 


QuESTION 
What is meant by the “attraction 
of capital?” 


ANSWER 


Attraction of capital is the inducement 
which leads it to go this way or that. Capi- 
tal will be attracted towards those enter- 
prises which promise the greatest return con- 
sistent with safety. Money can be secured 
for safe investment at a lower rate of inter- 
est than for speculative ventures. The in- 
vestment, whatever it is, must be attractive 
to the investor or the money will not be 
forthcoming. Conversely, the borrower will 
not be attracted if the rate for capital is 
too high. We have seen a very good illus- 
tration of the laws of attraction of capital 
and of borrowers, in the use of money for 
speculative purposes in New York Stock Ex- 
change transactions and the effect of interest 
rates on the flow of capital into brokers’ 
offices. 

As far as capital for public utilities is 
concerned, the rate of return must suf- 
ficient to attract it; otherwise it cannot be 


had. 
e 


QUESTION 


Has the question of the power of 
a State Commission to disallow a 
charge of a holding company to an 
operating company for service ever 
been passed upon by the Supreme 
Court of the United States? 


ANSWER 

Yes. In the Southwestern Bell Telephone 
Company case, P.U.R.1923C, 193, this ques- 
tion was specifically passed upon. A State 
Commission had reduced the 4% per cent 
gross revenue charge made by the American 
Telephone & Telegraph Company for rent 
and services. The Supreme Court held that 
this action by the Commission was erroneous 
where there was nothing to indicate bad 
faith or the improper exercise of the dis- 
cretion of the management of the company 
in fixing the charge. The reason given for 
the decision was that the state, in the regu- 
lation of public utilities, is not clothed with 
general power of management incident to 
ownership. 


QUESTION 
Is the policy, resorted to by many 
public utility companies, of paving 
dividends in whole or in part in stock, 
of benefit to the stockholders? 
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ANSWER 


The practice of paying dividends in whole 
or in part in stock reacts favorably not only 
to the stockholder but also to the corporation 
as well. Many companies desire to retain as 
large a proportion of surplus income in the 
business as possible to help defray the costs 
of expansion. In line with this policy, some 
companies offer the alternative of a cash or 
stock dividend, and, inasmuch as the latter 
generally amounts to more than the cash 
equivalent, the bulk of the disbursements are 
made in the form of stock, thus permitting 
a conservation of cash. Asa result, require- 
ments in connection with new capital finan- 
cing are reduced to a minimum, and the 
stockholder benefits because of the reduction 
in new financing and, consequently, the en- 
hancement of his equity as well as the lib- 
eral return on his investment through the 
sale or accumulation of stock dividends. 


= 


QUESTION 

Utility companies often have op- 
tional schedules giving their custom- 
ers a choice of rates. These are 
not always clearly understood by con- 
sumers. Have the Commissions ¢s- 
tablished any rules as to the duty of 
utility companies to notify ratepayers 
when they are entitled to a more fa- 
vorable schedule than the one under 
which they are being served, and any 
rules requiring refunds to the con- 
sumer in the absence of notification? 


ANSWER 


How consumers shall be treated under 
such circumstances has not been very gen- 
erally considered by the Commissions, al- 
though the following principles have been 
established in some states: 


No obligation rests upon the utility to 
assure itself that at all times consumers 
are on the most favorable schedule. 

The choice of schedules lies with the 
consumer although the utility should give 
= necessary advice. 

In determining which schedule shall be 
adopted, the consumer is presumed to be a 
better judge of the future conditions of 
his business than the utility. 

While a utility company should endeavor 
to place its customers on the schedule most 
favorable to the customer, it is not liable 
if it may eventually be proved that the 
schedule adopted in good faith actually 
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resulted in higher charges than another 
available schedule. 
An electric utility has no duty to advise 


and see that a customer is ing service 
under the most advantageous schedule, al- 
though the customer complains that his 
bills are excessive, and there is, therefore, 
no basis for reparation for payment for 
—— under a less advantageous sched- 
ule. 

If the company notifies a consumer of 
a more favorable schedule, and the latter 
fails to take advantage of it promptly, he 
cannot claim reparatton. 

An early Missouri case seems to place 
the duty of determining the most favor- 
able schedule on the company. 


It has been suggested by the California 
Commission that unfriendly public relations 
often result from a misunderstanding of 
schedules, rules, and practices of utility com- 
panies, and that every effort possible should 
be made by the companies to see that their 
employees are properly instructed to explain 
them. The following cases deal with these 
questions: 

apes *,  Coammagemmentits Edison Co, (Ill.) P.U.R 
1927C, 1; Shure Co. v. Commonwealth Edison Co. 
(Ii.) pi R 956k, 235; Hoosier Stove Co. 
diana General Service Co. > Gee) P.U.R. 19278, “135: 
Munn v. Commonwealth son Co. (Ill.) P.U.R. 
1saef. 472; Rhodes-Burford Home Fatohing Co. 
v. Union Electric Light & P. Co. (Mo.) P.U.R. 
1916B, 645; an Joaquin an & Power Cor- 
poration (Cal. $j “5 U.R.1922D, 595. 


e 


QUESTION 


Can the engineer in general charge 
of the appraisal of utility property 
testify as to its value in the absence 
of the evidence of his subordinates 
by whom the property was examined 
and who alone have first-hand knowl- 
edge of its nature, extent and condi- 
tion? 

ANSWER 

This kind of testimony is introduced con- 
tinually in public service cases, and engineers 
state their conclusions based largely upon in- 
formation received by them from other per- 
sons who are not witnesses in the case. This 
is usually done without objection, but of 
course the strict rules applicable to law 
courts do not prevail in Commission investi- 
gations. 

Nevertheless it was held in a case before 
the West Virginia Commission, in Re Cum- 
berland & Allegheny Gas Co., P.U.R.1928B, 
20, that the accepted rules of evidence cannot 
be entirely disregarded by presenting an esti- 
mate of reproduction cost based upon expert 
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opinion testimony unsupported by available 
testimony of persons acquainted with the 
property inventoried, although even in this 
case the Commission said that the correct- 
ness of the inventory might be assumed for 
the purpose of analyzing the property in- 
cluded in the reproduction cost exhibit. 

In a case decided by the Oklahoma Su- 
preme Court, Muskogee Gas & Elec. Co. v. 
State, P.U.R.1920C, 806, it was held that the 
rule against the admissibility of hearsay tes- 
timony does not apply to exhibits made from 
the books of a public service corporation 
where the company is confronted with the 
exhibit and given an opportunity of cross 
examination and rebuttal, since the witness 
is not giving the condition of the books as 
such but merely stating what he has found 
out and knows from his own knowledge. 

There are, of course, limits beyond which 
parties in Commission proceedings can not 
go in introducing this type of evidence. The 
New Jersey Board, for example, in Re Pub- 
lic Service Railway Co., P.U.R.1918E, 910, 
has held that it is not warranted in giving 
any consideration to an appraisal by a party 
who was not produced as a witness for 
examination or cross examination on his re- 


port. 
e 


QUESTION 
How many operating electric light 
and power enterprises are there im 
the United States? 


ANSWER 


According to the report of the bureau of 
census on December 31, 1927, the total num- 
ber of enterprises was 4,327 which is made 
up of 2,192 municipal plants and 2,135 com- 
mercial plants. These are divided by states 


as follows: 
Commercial Municipal 

Alabama and Georgia 111 
Arizona 8 
Arkansas 28 13 
California 52 23 
Colorado 36 36 
Connecticut 31 6 
Delaware, Maryland and 

District of Columbia 29 18 
Florida 22 37 
Idaho 37 14 
Illinois 76 76 
Indiana 73 84 
Iowa 69 150 
Kansas 30 216 
Kentucky 33 8 
Louisiana 17 34 
Maine 62 
Maryland Included with Delaware 
Massachusetts 77 46 
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Commercial Municipal 
66 69 


Michigan 

Minnesota 55 135 
Mississippi 22 33 
Missouri 69 53 
Montana 24 2 
Nebraska 56 242 
Nevada 14 4 
New Hampshire 34 & 
New Jersey 13 16 
New Mexico 18 2 
New York 124 53 
North Carolina 40 85 
North Dakota 48 31 
Ohio 93 114 
Oklahoma 37 74 
Oregon 26 11 
Pennsylvania 158 40 
Rhode Island 6 1 
South Carolina 23 35 
Tennessee 37 18 
Texas 66 33 
Utah 17 29 
Vermont 48 14 
Virginia 35 17 
Washington 52 15 
West Virginia 4s 6 
Wisconsin 97 87 
Wyoming 28 14 


e 


QUESTION 

If street railways are required to 
pave the streets between their tracks, 
is not the money expended a capital 
expenditure upon which they are al- 
lowed to earn a return the same as on 
the rest of their property? If so, 
what reason have they to complain? 


ANSWER 


Yes, the amount expended in pavements 
is a capital expenditure. Yes, the companies 
are allowed the same return on this that they 
are on the rest of their property. 

The companies claim they have the right 
to complain, in the first place because the 
paving required is an unjust tax upon the 
car riders, for the reason that the pavement 
is not essential to street car service and for 
the further reason that the street car riders 
are required to pay more than their share of 
maintenance, while the owner of automobiles 
and trucks which tend to wear the pavement 
more, are not taxed directly, as are street 
railway riders, either for construction or 
maintenance. 

The street railways object to the paving 
expense in the second place—and this is prob- 
ably their chief reason—because it tends to 
increase street car fares which in turn tend 
to reduce the number of passengers carried. 
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Are Holding Companies Classi- 
fied as “Public Utilities?” 


If So, Are They Subject to Regulation? 
By RICHARD LORD 


LARGE number of persons who 
A are interested in the regulation 

of public utilities, view the 
activities of holding companies with 
some alarm. They think holding com- 
panies can and ought to be regulated, 
to the full extent that operating com- 
panies are regulated. 

Holding companies do two things 
which are of interest to the public; 
they issue securities of their own 
which they sell to the public, and 
some of them, at least, furnish serv- 
ice to the operating companies. For 
this service they make a charge. 

Those who buy the stocks of the 
operating companies are interested in 
the amount of capitalization, the 
value behind the stocks and bonds, 
and in the earning power of the oper- 
ating companies. The ratepayers of 
an operating company may be indi- 
rectly interested in the capitalization 
of the holding company which does 
the financing, as this may have a 
bearing on the quality of the service. 

The capitalization of the holding 
companies has no direct bearing on 
the rates of the operating companies, 
in the states where the rates of the 
operating companies are regulated by 
State Commissions; the rates of the 
operating companies, depend upon the 
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value of the property of the operat- 
ing companies, and not upon the 
capitalization of either the operating 
or holding companies. If the secur- 
ity issues of the holding companies 
are regulated, the purpose will be 
chiefly to protect stockholders and not 
the ratepayers. 

If the charges which the holding 
companies make to the operating com- 
panies for supplies and services can 
be regulated, the regulation would 
have a direct bearing upon the rates 
of the operating companies, because 
these charges constitute part of the 
expenses of the operating companies. 
The effect of the regulation of such 
charges, even if comparatively high, 
would have a very slight effect on 
rates, however, as they do not consti- 
tute a very large part of the total ex- 
pense of operation. 

It is likely that the importance of 
the regulation of holding companies 
to ratepayers is being greatly exag- 
gerated. That, however, is no rea- 
son why they should not be regulated, 
even if the benefits of regulation were 
slight as compared with its cost. But 
the interesting question with refer- 
ence to the control of holding com- 
panies is whether they can be regu- 
lated to this extent. 
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Nobody can doubt that the secur- 
ity issues of holding companies can 
be regulated, just as the security is- 
sues of any sort of a corporation can 
be regulated. 

But how about the charges the 
holding companies make to the oper- 
ating companies? These cannot be 
directly regulated, as are the charges 
of operation, unless the holding com- 
panies are public utilities. 

Suppose ten operating companies 
in a single state were owned by John 
D. Rockefeller as an_ individual. 
Would Mr. Rockefeller be a public 
utility? Does mere ownership of 
stock of a public utility by an indi- 
vidual or corporation make the owner 
a public utility? 

Does the furnishing of managerial 
service by a holding company to a 
utility company make the person or 
corporation furnishing it a public 


utility? One of the important ele- 
ments of public utility service, is that 
the service must be held out to the 
public in general. A railroad, for 
example, built to carry only the 
freight of its owners would not be 
a common carrier subject to regula- 
tion. The holding companies do not 
hold themselves out to supply their 
services to all comers. If they are 
public utilities, and their charges can 
be regulated, then any operating com- 
pany which asks for such services can 
have them on the same basis. 

It is very doubtful indeed whether 
holding companies can be regulated 
on the theory that they are public 
utilities, no matter how desirable such 
regulation might be. If this is so, the 
further question whether they are en- 
gaged in interstate commerce is not 
of much consequence. It is a very 
interesting legal situation. 





Courage, vision, daring have characterized the elec- 


tric power and light industry. 


Projects dwarfing the 


building of the Panama Canal have become almost 


commonplace. 


The cost of producing power has been 


repeatedly reduced, current has been transmitted in 


volume and over distances not attempted elsewhere. 
Skilled salesmanship has been employed and the good- 


will of consumers, customer-owners of securities and 


the general public has been assiduously cultivated. 


Not many industries have prospered more. 


—B. C. Forses. 
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What Others Think 





Regulating the National 


Transportation System 


ie Be coming battle over the con- 
solidation of the American rail- 
roads is bound once more to raise the 
problem as to just how far the Fed- 
eral government can go in regulating 
interstate carriers. Many issues will 
be discussed in this connection during 
the coming sessions of the seventy-first 
Congress and many questions will arise 
which will ultimately have to be decided 
by the courts. Thus far the spoils have 
gone in most part to the Federal gov- 
ernment and the authority of the sev- 
eral states has been steadily narrowed. 
Decisions of the United States Supreme 
Court and acts of Congress have cre- 
ated an ever-increasing centralization 
of power in the hands of Federal au- 
thorities and each decade has seen 
fewer functions left for the states to 
administer. During the past decade 
the movement toward Federal control 
has taken great strides, so great in fact, 
that there has developed “a widespread 
belief, particularly among state officials 
charged with the duty of regulating 
railroads, that this process has gone too 
far and, if unchecked, will result in a 
dangerous , centralization.” 


2 ke portray how this concentration 
of power in Federal hands has 
come about, to take stock of the situa- 
tion at the moment and to present pro- 
posals for change is the task which 
Mr. .George G. Reynolds has set for 
himself in a recent volume on “The 
Distribution of Power to Regulate In- 
terstate Carriers Between the Nation 
and the States.” By analyzing the de- 
cisions of the courts as they bear on 
interstate transportation and discussing 
the various acts of Congress from the 
days of the adoption of the Constitu- 
tion to the present, he has ably pre- 
sented a picture of the steps by which 


we have gotten to the stage of almost 
complete Federal control of our inter- 
state carriers. In this sense the volume 
is of an historical nature, and the larg- 
est portion of the argument is given to 
a survey of the manner of drawing a 
line of separation between Federal and 
state action. 

Whereas in former days most of the 
legislation affecting railroad carriers 
emanated from the states, any such 
action must today run the gauntlet of 
many tests to establish its validity. Mr. 
Reynolds posits these tests in the form 
of the following questions which must 
be answered before a state law or or- 
der can become valid. 

Does it conflict with the express pro- 
vision of valid Federal laws or orders? 

Does it conflict with an implied in- 
tention of Congress to assume exclusive 
control of the subject to which it re- 
lates ? 

Does it regulate interstate commerce? 

Does it regulate a subject which re- 
quires a single uniform rule or plan of 
regulation ? 

Does it burden interstate commerce? 


,y a result of the need for meeting 
these tests, the amount of state 
control prevailing today is relatively 
limited. To be sure, the powers exer- 
cised by the states appear to be sub- 
stantial, but when compared with what 
they were in the past or with the pow- 
ers of the Federal government they 
turn out to be rather circumscribed. 
Indeed, they can be narrowed down to 
(1) giving relief to shippers who be- 
lieve that the rates charged for intra- 
state shipments give undue preference 
to local competitors, when such relief 
does not result in changing the general 
level of interstate rates or cause dis- 
crimination against interstate shippers; 
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(2) passing laws or issuing orders pre- 
scribing the frequency and character 
of intrastate passenger service, provid- 
ed that interstate traffic is not thereby 
unreasonably interfered with; (3) reg- 
ulating the use of equipment and tracks 
when such actions do not conflict with 
orders of the Interstate Commerce 
Commission ; (4) authorizing or requir- 
ing the construction ,or continued oper- 
ation of spur, switching, and side 
tracks; and (5) ordering the construc- 
tion of minor station facilities required 
for intrastate commerce. 

Certain types of safety regulations, 
such as grade crossing construction or 
elimination, building and fire codes and 
full crew laws, may also be prescribed 
by the states. They exercise a consid- 
erable degree of control, also, in the 
field of taxation. 


7 author finds certain economic 
advantages in the present system 
of interstate carrier control. The con- 
centration of a large measure of power 
in the hands of the. Federal government 
leads, in his opinion, to certain eco- 
nomic gains. “Foremost among these 
is the increased financial stability which 
proceeds from unification of regula- 
tion.” A uniform plan of regulation 
protects those lines which operate in 
more than one state against fluctuations 
in earning capacity and credit which 
might result from conflicting state poli- 
cies in matters of rate of return, prop- 
erty valuation, and requirements for im- 
proving and extending service. A sec- 
ond advantage is the protection of in- 
terstate traffic from discriminatory state 
action thus freeing merchandise in in- 
terstate commerce from multiple regu- 
lation of the terms and conditions un- 
der which transportation is rendered. 


PPOSED to these benefits are certain 

disadvantages which arise from 
unified control. First and most im- 
portant is “the overwhelming burden 
of responsibility which is now placed 
on the Interstate Commerce Commis- 
sion” thereby tending “to impair the 
efficiency of regulation.” The multi- 


farious duties imposed upon the Com- 
mission have made it “physically im- 
possible for the Commissioners to give 
prompt and careful personal attention 
to the innumerable problems which re- 
quire decisions by them.” They are un- 
able to acquaint themselves thoroughly 
with the facts of the cases they must 
decide and they must depend in large 
part upon the findings of examiners 
who prepare the tentative reports which 
become the basis of the Commissioners’ 
decisions. Moreover, interminable de- 
lay accompanies the determination of 
cases. Over a year must pass on the 
average before a decision is rendered 
on a given complaint. 

Centralization of power leads, also, 
to the deciding of questions which are 
primarily of local concern by authori- 
ties who are not fully familiar with 
local needs and conditions. Frequently, 
too, regulation, when so greatly con- 
centrated, does not keep pace with the 
needs of a given situation. Thus, for 
example, interstate motor traffic re- 
mains unregulated because of the fail- 
ure of Congress to act in the matter. 
Since no individual state may act there 
results an absence of regulatory policy. 

To remedy the defects of the present 
system of centralized control it is sug- 
gested that regional Federal agencies 
be created to relieve the Interstate Com- 
merce Commission of many of its bur- 
dens. Such.bodies would in addition 
have the requisite knowledge of local 
conditions to enable them more effec- 
tively to handle local matters. This lat- 
ter end could be attained, also, by the 
appointment of State Commissions as 
representatives of the Interstate Com- 
merce Commission to secure evidence 
and render findings which could in turn 
be approved by the Federal Commis- 
sion. 


le view of the discontent on the part 
of many with the present system of 
Federal regulation and criticism which 
has been voiced in influential quarters, 
it is likely that something will be done 
in the not distant future regarding the 
powers and methods of procedure of 


531 





PUBLIC UTILITIES FORTNIGHTLY 


the Interstate Commerce Commission. 
Symptoms of a reaction to unified con- 
trol are now apparent. 

“The present demand is not for fur- 
ther expansion of Federal regulation, 
but for the removal of restraints upon 
the exercise by the states of much of 
the power which they exercised prior 
to 1920.” 

Whether we shall ever return to the 
standards of that era is, however, ques- 
tionable. There is no denying the eco- 


nomic fact that the regulation of inter- 
state commerce is primarily a matter of 
national and not state interest. All that 
can be hoped for is some administrative 
device which will make possible a more 
expeditious and efficient functioning of 
the regulatory process. 
—Isapor. Lupin. 


Tue DistrispuTion OF Power TO REGULATE 
INTERSTATE CARRIERS BETWEEN THE NATION 
AND THE States. By George C. Reynolds, 
Ph.D. 8vo. New York: Columbia Uni- 
versity Press. 434 pages. 1928. $6.50. 





Economic Factors that Underlie 


Public Utility 


INCE the decision of the Supreme 

Court in the Munn v. Illinois case 
(94 U. S. 113) in 1877 public utility 
enterprises have been subject to public 
regulation. The power to regulate is 
a legislative function, based on the 
police power of the State or Federal 
Government, but subject to judicial re- 
view. 

During the last fifty years the ques- 
tion of regulation of public utilities has 
increased in importance with the growth 
of the utilities and the increased depend- 
ence on them resulting from the con- 
centration of population. 

Mr. Groninger set himself to the task 
of “presenting a brief but comprehen- 
sive outline of public utility rate making 
and court review of rate orders.” 

He turns first to the question of the 
rights of the public to regulate a private 
industry that only performs its services 
with the consent of the sovereignty. He 
then turns to the limitations placed on 
the power of regulation ; the limitations 
on the profits of a utility and the rela- 
tion existing between a public service 
company and its customers and the mu- 
nicipality. 


s ¢ HE most lengthy and detailed part 
of his work is devoted to the rate 
base to be employed in rate regulation. 
As long as the law of the land is such 
as was laid down in the Smith v. Ames 


Rate- Making 


case (169 U. S. 466) introducing the 
“fair value of the property” as being 
the just basis on which any rate regula- 
tion must be based, there will continue 
to be indefiniteness of the whole ques- 
tion of regulation. By quoting from 
the decisions of the courts in case after 
case brought before them where one or 
another of the “relevant factors” to be 
considered in deciding the “fair value,” 
Mr. Groninger clearly shows that the 
real key to the question of effective 
regulation is to be found, not in the 
legislative or administrative Commis- 
sions established to perform some legis- 
lative function, but in the attitude of 
the surpeme court. 

The work is written almost entirely 
from a legal point of view and though 
the citations are the law of the land, the 
author expresses his personal interests 
when he points out the inequalities of 
past litigation between the public and 
the public service corporations. He 
says that the public has law departments 
“not equipped with the means of legal 
warfare” such as appraisal engineering 
assistance, accounting aid, and lawyers 
trained in the field of utility regulation, 
while on the other hand the utilities 
employ and maintain the best brains of 
the country because the services of such 
men are paid for by the public, at no 
actual cost to the utilities. 
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n the chapter on the Smith v. Ames 
I case he clearly points out that both 
fair value and fair return have been 
matters of dispute resulting in confu- 
sion, uncertainty, delay and large ex- 
penditures of money in rate cases. Mr. 
Groninger is of the opinion that the 
cost of reproduction as a factor in rate 
regulation is strictly theoretical and the 
results are based on guess work, as- 
sumptions and conjectures. He advo- 
cates in place of the relevant factors as 
set forth by the Supreme Court in the 
Smith v. Ames case, and subsequent 
decisions on the question of the proper 
base to be employed as a basis for rate 
regulation, that of prudent investment. 

The latter part of his book is given 


to court reviews of rate orders; defini- 
tion of public utilities ; summaries of the 
O’Fallon and the Indianapolis Water 
cases and the revised rules of the Su- 
preme Court. 

Anyone interested in the question of 
regulation of public utilities, whether 
lawyers, economists, appraisal engi- 
neers, or politicians will have recourse 
to Mr. Groninger’s work, which con- 
tains a wealth of information, gathered 
from numerous court decisions and 
statutory laws, and presented with a 
great deal of accuracy and care. 

—Joun M. BoaTwriGHrt. 
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The March of Events 





Alabama 


Competency of Judge in 
Refund Case 


HE competency of Judge Tisdale J. 
Touart, of the inferior civil court, to pre- 
side in the test case brought by a consumer 
of the Alabama Power Company in Mobile 
to obtain refunds on bills covering a period 
of two years, was challenged by the com- 
pany on the ground that the judge himself 
would be entitled to a refund on his bills 
if the case were decided against the com- 
pany. Judge Touart retired from the case 
and Special Judge George A. Sossamen took 
his place. 
The suit was filed at the instance of the 


city commission and depended on the city’s 
contention that 12,000 customers in Mobile 
should have been granted rates as low as 
those in Montgomery immediately after the 
extension of hydroelectric lines to the city 
of Mobile early in 1927. The right of Mo- 
bile consumers to these rates at that time 
is claimed under an order approved by the 
Commission in March 1923, containing the 
so-called Montgomery rates, purportedly 
made available to the hydroelectric served 
community of 7,000 or more consumers. The 
customers in Mobile had continued on higher 
rates until the Commission issued an order 
December 31, 1928, prescribing a schedule 
of standard household rates throughout the 
state. 


7 


Arizona 


City Sells Light Plant 


— HE Central Arizona Light & Power Com- 
pany, says the Winslow Mail, on March 
16th took over the operation of the Tempe 
gas and electric service under a certificate of 
convenience and necessity granted by the 
Commission authorizing the purchase of the 


municipal utility for a consideration of 
$162,000. 

It is reported that the company will take 
over the entire gas and electric power distri- 
bution system in Tempe, and that a 10 per 
cent reduction in gas rates and a reduction 
ranging from 14 to 40 per cent in electric 
rates will result under the transfer. 


e 


Arkansas 


Sale of Utility Plant 


| fae mayer which have been carried on 
for several months, it is reported in 
the Little Rock Gazette, have resulted in the 
purchase by the Arkansas Power & Light 
Company of the Arkansas Public Service 
Company holdings in six towns and three 


counties in the state of Arkansas. The 


transaction is said to involve about $750,000. 

Officials of the Arkansas Power & Light 
Company have begun taking charge of the 
new properties, which will be linked with the 
company’s super-interconnected power sys- 
tem. The Arkansas Public Service Company 
is a subsidiary of the Central States Public 
Service Company, controlled by Davenport, 
Iowa, interests. 


Fy 
California 


Nation-wide Phone Investigation 


HE Assembly federal relations commit- 
tee on April 4th, by vote of four to one, 
recommended adoption of a memorial to 
Congress urging that the investigation pro- 


posed by United States Senator Hiram W. 
Johnson into telephone rates be immediately 
authorized. It is contended by the backers 
of the investigation that the San Francisco 
rate proceedings are not a local matter in 
any sense, but one with which all California 
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and the country at large is vitally con- 
cerned. They assert that nothing less than 
an investigation on a national scale can dig 
out the innumerable ramifications of the 
telephone companies. 


e 


Los Angeles Street Car Fares 


HE Pacific Electric Railway Company on 

April 2nd filed with the Commission an 
application for authority to increase fares on 
many of its lines. 

A resolution was introduced in the city 
council to secure municipal opposition to the 
proposed increase. Concerted action by the 
cities of Los Angeles, Glendale, Burbank, 
Pasadena, South Pasadena, and Long Beach 


e 


Senator Johnson’s measure would provide 
for a senatorial inquiry into the entire tele- 
phone business, the inter-relation of hold- 
ing companies and subsidiaries, and the 
question of just and equitable rates. 


to prevent the proposed fare increases is 
anticipated. The revised schedules affect all 
of these localities. 

The company asserts that it lost $824,409 
more last year than it did in 1927 and that 
it was not receiving the return it should re- 
ceive from its property valued at $90,000,000. 
The company has been operating for a trial 
period of one year under fares materially 
lower than those which formerly were in 
effect. 


District of Columbia 


Possible Phone Rate Raise 


grew he that the Chesapeake & Potomac 
Telephone Company may in the near fu- 
ture apply to the Public Utilities Commis- 
sion for an increase in rates, says the Wash- 
ington Times, has resulted in Byers McK. 
Bachman, chief statistical accountant for the 


= 


Commission, starting a survey of the earn- 
ings and expenditures of the company. It 
is reported that in January of this year the 
company shows a net income of $145,473.09 
and in February $136,757.49, as against $139,- 
365.40 in January 1928, and $123,692.73 for 
February of that year. Ralph B. Fleharty, 
peoples’ counsel is also studying operations. 


Georgia 


Hearing on Electric Rates 


ioe revision of commercial light 
and power rates was sought by a large 
number of Georgia communities before the 


Commission on April 8th. Following the 
presentation of evidence the Commission 
granted to both sides sixty days in which 
to file briefs. 

Preston S. Arkwright, president of the 
Georgia Power Company, declared the pro- 
posed plan of putting commercial light and 
power rates on the same rate schedule as 
residences would cut the commercial reve- 
nues of the company more than $1,375,000. 
or 45.1 per cent, which no company could 
stand. He declared commercial light and 
power rates are lower in Georgia now than 
they were in 1918. 

City Attorney James L. Mayson of Atlan- 
ta, appearing in behalf of lower commercial 
tates, said that certain food dealers’ associa- 
tions asked that commercial light and power 


rates be fixed at the same cost as residential 
rates, without any service charge on meters 
of less than 25-ampere capacity. 

One of the witnesses against the utility, 
who represented the Atlanta Retail Food 
Dealers’ Association, declared that his light 
and power bill had increased from $5 to $20 
a month during the last ten years while his 
residential bill was cut from about $20 to 
$10 under the recent order of the Commis- 
sion. On cross-examination, however, he 
admitted that a frigidaire system, an electric 
coffee mill, and other electric equipment in 
his store are more economical than the old 
icing system, and more satisfactory in every 
way. 

Chairman James A. Perry, after calling the 
hearing to order, announced that the Com- 
mission had instituted the investigation after 
discovering that commercial light and power 
rates vary in different communities. The 
Commission believes that there should be 
uniformity. 
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Illinois 


One Thousand Witnesses 


M™ than 1000 citizens of the west and 
northwest districts of Chicago were to 
testify as witnesses for feeder busses before 
the Illinois Commerce Commission, accord- 
ing to an announcement by Attorney Oliver 
W. Holmes, president of the Northwest Fed- 
eration of Improvements Clubs, reported in 


the Chicago Tribune. Some of the witnesses 
who have already testified allege that the vj- 
bration of the busses operated by the Chi- 
cago Motor Coach Company for a 10-cent 
fare loosened gas ranges and other fixtures 
in homes of the complainants. Twenty-two 
witnesses testified at the hearing on April 
3rd. Retarding of real estate development is 
also blamed on the present system. 


& 


Indiana 


Power Rate Revision 


petition signed by fourteen industrial 
firms of Indianapolis, filed with the 
Commission on April 11th, sought a revision 
of larger power consumers’ rates of the In- 
dianapolis Power & Light Company so that 
readings and billings of the demand charges 


Gas Plant Acquisition by City 


RUSTEES and directors of the Citizens 

Gas Company on April 3rd declared a 
$5 payment on each $25 common stock cer- 
tificate plus 12 per cent dividend, to be dis- 
tributed in May, as a step in the proceedings 
for the city of Indianapolis to take over the 
property and assets of the utility after 
$2,000,000 in common stock certificates and 
$1,000,000 in preferred stock have been re- 
deemed. This action was taken over the pro- 
test of attorneys for a group of certificate 
holders who called on the gas officials to 
cease their moves in co-operation with city 
officials. 

The. officials of the company have recog- 
nized the trust created at the time of the 
company’s organization in 1905 under which 
the city is given the right to take over the 
property and assets of the plant pursuant to 
the terms of the franchise and articles of 


Arguments Heard in Phone 
Appeal 


Awoeew were heard by members of 
the supreme court on April 3rd on the 
appeal by the city of Valparaiso in the North 
Western Indiana Telephone Company case. 
Bruce B. Loring, city attorney of Valparaiso, 
the Indianapolis News tells us, presented ar- 
guments attacking the constitutionality of the 
1927 Public Service Commission appeal law 
under which the Lake county circuit court in 


would be made each month. Objection is 
made to the maximum demand holding on 
for the period of a year. 

This, it is contended, will allow consumers 
having seasonal loads the advantage of pay- 
ing only for what they are pulling during 
slack times or periods when the plants are 
shut down. 


e 


association. The board of trustees has re- 
solved to “proceed in all lawful ways to carry 
out all its obligations of such company to 
its certificate holders and preferred share- 
holders, and that upon the discharge of such 
obligations, the property and assets -of said 
company be conveyed and transferred to the 
city of Indianapolis and said conveyance to 
be made as soon as that can reasonably be 
done.” 

A bitter fight in the courts is anticipated, 
says the Indianapolis News, and officials of 
the gas company and the city have retained 
attorneys to protect the voting-trust plan un- 
der which the company was organized. 
Stock certificate holders, on the other hand, 
have employed lawyers to attempt to break 
down the city’s right to take over the prop- 
erty. They have intimated that there may 
be individual responsibility falling on direc- 
tors of the company in case they act with- 
out court approval. 


e 


June 1928 reversed a Commission ruling 
which prohibited the sale of the North West- 
ern Indiana Telephone Company stock and 
division of its property to the Crown Point 
Telephone Company and the Winona Tele- 
phone Company. 

Attorneys for the telephone companies as- 
serted that the city was not a party to the 
action in the Lake county court and, there- 
fore, had no right to appeal the case to the 
supreme court. 

The city attorney contended that the Lake 
county court’s order was not binding on the 
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Commission and was unlawful because the 
Commission had not been made a party to 
the action, had not been served with a notice, 
and further because the act itself under 
which the appeal was taken was not legal. 
In answer company attorneys asserted the 
appeal to the Lake county court had followed 


€ 


regularly the statutory requirements in effect 
before the appeal act was amended by the 
1929 legislature, and that nowhere in its ap- 
peal to the supreme court had the representa- 
tives of the city complained that the lower 
court’s decision was not based on sufficient 
evidence. 


Kansas 


New Gas Rates Requested 


N application for a new schedule of gas 
A rates in Pittsburg and vicinity was filed 
with the Commission on April 4th by the 
Pittsburg Gas Company, according to a re- 
port in the Topeka Capital. The company 
had filed a petition for an order in the Shaw- 
nee county district court temporarily restrain- 


ing the Commission from interfering with 
the new schedule. 

In asking for the restraining order the 
company declared it had asked for a new 
schedule last August but no action had been 
taken by the Commission. A new Commis- 
sion, however, has taken charge of matters 
since that time, and its attitude towards the 
company’s plea is being awaited. 


@ 
Louisiana 


Gas Rate Hearing 


HE application of the city of Shreveport 
for a reduction of industrial and domes- 
tic gas rates will be heard by Public Service 


Commissioner Harvey G. Fields on May 6th 
provided other Commissioners grant the re- 
quest for the hearing on that date, it has 
been announced in a recent issue of the 
Shreveport Times. 


& 


Council Refuses Plea for 
One-Man Cars 


i e~ Shreveport city council denied the 
right of the Shreveport Railway Com- 
pany to operate one-man cars after the pres- 
entation of a petition by the company for 
the repeal of an old ordinance prohibiting 
one-man cars except on two lines. A hear- 
ing was held at which protestants against the 
one-man car plan were said to be numerous 
and demonstrative. 

Formal resolutions of protest were re- 
ceived from the Building Trades Council, the 
Carpenters Union, and the Order of Railway 
Trainmen. Representatives of the railway 


dwelt on the necessity of effecting such 
economies in the operation of the street car 
company in order that the stockholders 
might earn something on their investment. 

It was said that improvements in the one- 
man car had removed the objection of racial 
contact with passengers; that the element of 
public safety had been looked after to such 
an extent that the cars were practically acci- 
dent proof; that 213 American cities use the 
one-man car exclusively and 230 other cities 
use it on most of their lines: that it would 
take two or three years to make the change; 
and that none of the car employees of the 
tailway company who could operate the new 
one-man car would be discharged by the 
company. 


e 


Maryland 


Appeal in Fare Case 


A= step has been taken in getting 
the United Railways car fare case be- 
fore the Supreme Court. The Commission 
on April 9th filed a cross bill opposing the 


appeal filed by the railway company on 
March 20th. 

The Commission challenges the claim of 
the railway that the present rate of return 
on a $75,000,000 valuation is confiscatory and 
in violation of the 14th Amendment of the 
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Constitution. The Commission also alleges 
error on the part of the court of appeals in 
requiring the Commission to figure deprecia- 
tion of the property on the basis of replace- 
ment value rather than on its actual cost. 


The court of appeals recently decided that 
the return of 6.26 per cent allowed by the 
Commission was not confiscatory. The com. 
pany alleges confiscation and is trying to get 
permission to charge a straight 10-cent fare. 


e 


Massachusetts 


Bills Introduced to Secure 
Power Investigation 


wo new proposals, says the Boston 

Transcript, have been filed in the House 
for investigation into the activities of power 
companies in connection with the operation 
of holding companies and with dissemination 
of propaganda. 

One of the bills calls for the appointment 
of a special committee of two senators ap- 
pointed by the president of the Senate and 
five representatives appointed by the speaker 
of the House to investigate foreign control 
of local gas and electric utilities and also to 
investigate the financial interest, if any, of 
foreign corporations in publishing or other 
enterprises in the Commonwealth not en- 
gaged in public utilities and the extent to 
which Massachusetts gas or electric corpora- 
tions are controlled by holding companies, 
trusts, or voluntary associations, etc. 

The committee would also investigate the 
activities in the Commonwealth of the Na- 
tional Electric Light Association, the Ameri- 
can Gas Association, and the New England 
Bureau of Public Service Information, in 
connection with “the dissemination of pub- 
licity and other material, commonly known 
as propaganda in newspapers and other pub- 
lications, and in schools and other educa- 


e 


City Patrons Get Free 
Electricity 


| pe amounting to $53,000 for electric 
service, says the Boston Advertiser, are 
owed to the city of Concord by more than 
650 users of the municipally supplied elec- 


tricity. A report by the chief examiner of 
the state division of accounts shows that 
sums ranging from $1 to $2185 are owed to 
the city, because of the laxity of bookkeep- 
ing and neglect of meter readers to call at 
various homes. 

Some residents, it is stated, have been sup- 
plied with electric light and power for five 
years, without ever getting a bill or having 
their meters read. On several occasions, the 


tional institutions; and in connection with 
attempts, if any, to influence or affect the 
teaching of subjects relating to public utili- 
ties and especially attempts to create a preju- 
dice against public ownership of utilities; 
and the expenditures, if any, in connection 
therewith.” 

The committee would also investigate the 
Massachusetts Electric and Gas Association 
and the Association of Massachusetts Gas 
Companies “in connection with attempts, if 
any, to influence legislation affecting public 
utilities in this Commonwealth, and the ex- 
penditures, if any, in connection therewith.” 

The other proposal provides that a special 
committee of five members of the House of 
Representatives shall be appointed by the 
speaker to consider and investigate, “the ac- 
tivities in this Commonwealth of certain 
power and pulp manufacturing companies, 
power and light, and other interests, to ascer- 
tain the extent to which such companies or 
interests have, directly or indirectly, exer- 
cised or attempted to exercise or are attempt- 
ing to exercise any influence in the shaping 
of public sentiment in this Commonwealth 
by propaganda or through the expenditure 
of money, or by any other means, in connec- 
tion with any university, technical institu- 
tute, private school, public schools, or com- 
mercial association or newspapers of the 
Commonwealth.” 


auditors found, persons had complained at 
not receiving bills, and the town bookkeeper 
had made them out a bill without regard to 
the amount due the city, or the meter read- 
ings on file. 

Scores of account cards were found in the 
“discontinued” files, while examination 
= ie electricity had been continually sup- 
plied. 

A special town meeting, it is reported in 
the Boston Transcript, will be held May 6th 
to consider the sale of the municipal elec- 
tric light plant. A committee has been asked 
to submit to the meeting its opinion on 
whether to sell the plant, keep it and buy 
current wholesale from outside, or enlarge 
its capacity and continue to generate current 
for local use. 
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Investigation of Holyoke Plant 


HE Board of Aldermen of Holyoke on 
T April 5th provided for an appropriation 
of $10,000 to finance an investigation of the 
Municipal Gas and Electric Department, un- 
der the supervision of Mayor Fred G. Burn- 
ham. A stormy session preceded the passage 
of the resolution. There was an unusually 
huge gathering on hand to witness the pro- 
ceedings, the second house flowing out of 
the chambers and packing the corridors all 


Hearings on Duluth Fares 


hearing on the application for higher 
A street car fares in Duluth was begun 
before Commissioners C. J. Laurisch and 
Frank W. Matson on April 2nd. 
A petition had been filed by the company 


Expense of Federal and State 
Co-operation 


A= was approved on March 25th 
by the Nevada legislature recommend- 
ing that Congress appropriate not less than 
$100,000 annually for the use of the Inter- 
state Commerce Commission to meet the 
costs incident to co-operation between the 
State and Federal Commissions under § 13 
of the Interstate Commerce Act. : 
Many co-operative cases are now pending 
wherein, upon invitation of the Interstate 


Gas Rate Readjustment 


HE hearing before the Commission on 
the proposed readjustment of gas rates 
of the Public a Electric & bp a oe 
any was postponed again on April 2nd. 
The en Any ae are scheduled for May 6, 
8, 13, 15, 17, and 27th. } ‘ 
John J. Treacy, representing certain mu- 
nicipalities, notified the Commission and the 
utility company that he would oppose the ad- 
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about the session. Old timers remarked that 
in all their years of observing political events 
in Holyoke, they had never seen such intense 
interest and such deep hostility over a move 
as these people who listened in on the meet- 
ing showed. 

A petition of ten local taxpayers, it is re- 
ported in the Holyoke Transcript, was to be 
filed in the superior court seeking an injunc- 
tion to restrain the city treasurer from pay- 
ing out any money to defray the expenses of 
the proposed probe. 






for higher fares on January 26th on the 
ground that the present rate of return for 
valuation is only 3.45 per cent while the com- 
pany is entitled to realize a return of 7.5 
per cent on the present value of its property. 
The present fare in Duluth is 8 cents cash 
or five tokens for 35 cents. 






Commission, State Commissions are co-oper- 
ating; and since the purpose of such co- 
operation is to enable the Interstate Com- 
mission to exercise its enlarged powers in 
conformity with the Federal Constitution, 
and in such manner that there shall be no 
conflict between interstate rates and properly 
constructed intrastate rates, the legislature 
takes the position that the services of State 
Commissioners in co-operative proceedings 
are in fact rendered to enable the proper ad- 
ministration of Federal law and that the Fed- 
eral Government should provide for the sub- 
stantial expenses in such proceedings. 


mission into the case of the report of Lucas 
and Luick, Chicago engineers engaged by the 
Commission to investigate the merits of the 
proposed adjustment. The report was fav- 
orable to the approval and inauguration of 
the new schedule. 

Attorney George H. Blake, representing 
the company, declared that this case differs 
from the usual rate case; that it is one of 
adjustment, not a rate increase in the usual 
sense. 
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Rehearing Asked On Water 
Rates 


we evidence and facts to the present 
not considered in the opinion written 
by Judge Joseph L. Bodine and signed after 
his resignation by Judge William L. Runyon 
were the basis of a move to reopen the Eliza- 
bethtown Water Company rate case on April 
15th. It was argued that the company had 
abandoned certain property and privileges 


which affected the value of the water com. 
pany’s property and thereby affected the 
rates. 

The decision by the court gave the Eliza- 
bethtown Water Company an increase of 40 
per cent in its rates and fixed the value of 
its property for rate-making purposes at 
$10,000,000. It overruled a decision of the 
Commission announced in 1927 which gave 
the company a 16 per cent increase and set 
the value of the property at $6,650,000. The 
company had sought a 40 per cent increase. 


New York 


Interborough Rapid Transit 
Fare Case 


: decision by the United States Su- 
preme Court handed down on April 8th 
reversing a lower court decree restraining 
state officials from enforcing a 5-cent fare 
on the New York subway and elevated line 
has thrown the controversy back into the 
state courts. The Supreme Court based its 
holdings partly upon the ground that reme- 
dies in state tribunals had not been ex- 
hausted. 

Three suits have been pending in the state 
courts during the time the injunction matter 
has been before the Federal Courts. Two of 
these were brought by the Transit Commis- 
sion and one by the city. One of the actions 


e 


Utica Rate Hearing 


HE investigation by the Commission of 

the rates of the Utica Gas & Electric 
Company was resumed on April 15th before 
Commissioner Neal Brewster, at which time 
the villages of Yorkville and New York Mills 
were entered as additional complainants. 
The opening session was occupied with the 
introduction of evidence on the question of 
value. 


e 


seeks a declaratory judgment on the main 
issue in litigation, namely, whether the 
Transit Commission has the power to raise 
the fare on the Interborough in view of the 
dual subway contract stipulating that the 
fare shall be 5 cents and no more. The 
other two suits are for injunctions to _Pre- 
vent the Interborough Company from raising 
its fare. 

The transit company, it is reported, has 
taken the precaution since the Supreme 
Court’s ruling to repost notices of the filing 
of the higher fare schedule in all subway 
and elevated stations where the posters put 
up in February 1928 had disappeared. This 
was done in order that there might be no 
technical slip contrary to the statutory re- 
quirement of notices if the company should 
seek to enforce the higher fare. 


An agreement was reached, it is stated 
in the Utica Press, that engineers represent- 
ing the company, the city, and the Public 
Service Commission, would check the com- 
pany’s inventory with details from working 
sheets as to quantities and prices as a basis 
for conclusions by the city’s experts. Where 
there are disagreements they will be brought 
before the Commission at a hearing to be 
held at some future time in order to take 
testimony. 


North Carolina 


Move to Investigate Power Rate 


HE Board of City Commissioners of 

Wilmington on April 3rd started a 
movement to have a Commission investiga- 
tion of the power and gas rates of the Tide- 
water Power Company. The Chamber of 
Commerce called attention to the alleged ex- 
cessive power rates, as the result of a com- 


plaint made by the Oelgado Cotton Mills 
that the Tidewater rate is considerably higher 
than the rates of the Carolina Power & 
Light Company and the Duke Power Com- 


ny. 

F. A. Matthes, executive vice-president of 
the Tidewater, and Raymond Hunt, general 
manager, it is reported, asked the Commis- 
sioners to defer action on the proposal for 
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ninety days that officials might have an op- 
portunity of ascertaining the savings to be 
realized by industries in the reduction in 
power rates announced by the company ef- 


e 


fective April 1st. The complainant argues 
that the reduction will not offer any appre- 
ciable benefit and is demanding other con- 
cessions by the company. 


Ohio 


More Time Granted in Gas Case 


si HE hearing on the application of the Col- 
umbus Gas & Fuel Company and the 
Federal Gas & Fuel Company to submit new 
evidence in the 5-year-old gas rate fight, 
says the Columbus Dispatch, was postponed 
on April 1st until May 1st by Judge Benson 
W. Hough in Federal Court at the request 
of attorney Charles A. Leach, representing 
the municipality. 

It is claimed by the companies that the 
profit on the capital invested was only 6.11 
to 3.85 per cent, depending on conditions, in- 


Akron Street Car Fares 


n offer of a new traction fare has been 

made by A. C. Blinn, vice president and 
general manager of the Northern Ohio 
Power & Light Company, to the Akron city 
council public utility committee, contingent 
on the city waiving all Northern Ohio Power 
paving assessments on certain streets and 
street sweeping charges for 1929. The new 
proposal is for the approval by the city of 
10 cents cash, 7 tokens for 50 cents and 15 
tokens for $1. 


stead of 7.07 per cent as indicated by the 
evidence on which Judge Hough based his 
ruling which is under review. 

The city ordinance calling for a 40-cent 
rate, which the companies fought in Federal 
Court as confiscatory, will expire in August. 
The company’s move to reopen the fight is 
regarded by some as an attempt to obtain a 
basis for a higher gas rate when a new ordi- 
nance is passed, and as a move to obtain for 
the companies the $1,500,000 impounded as 
money collected over and above the 40-cent 
ordinance and the temporary rate of 48 cents 
set by Judge Hough. 


7 


The committee had, previous to this offer, 
figured every possible rate set-up that had 
been mentioned, in an effort to arrive at 
some combination that would produce the 
$3,230,000 revenue set up by a citizens’ trac- 
tion committee as necessary to pay all ex- 
penses and a return on the investment. Re- 
sistance to the 10-cent cash fare by one of 
the committee members led Mr. Blinn earlier 
in the negotiations to propose an 8-cent flat 
fare with no tokens or tickets. This pro- 
posal was never given consideration by the 
committee. 


& 


Pennsylvania 


End of Water Case in Sight 


EARINGS in the rate case of the Scranton- 
Spring Brook Water Service Company 
at Harrisburg were terminated on April 10th. 
At the next hearings engineers for the com- 
plainants were to be cross-examined on the 
evidence already submitted. After that argu- 
ments of both sides would be presented and 
the case would be practically ended. 

It is not known exactly how long this will 
take. After closing arguments are made the 
Commission will take all evidence under con- 
sideration and make a thorough study of it. 
The information entered in the record will 
be checked by Commission engineers and ac- 
countants before announcing the final de- 


cision. The record is extremely lengthy. 

The annual report of the corporation made 
public recently, it is stated in the Wilkes- 
Barre Independent, shows that the gross 
revenue for the year was $4,925,050 while 
that for the twelve months ending January 
31, 1928 was $5,198,082. The gross income 
was $3,267,271 as compared to $2,450,420 for 
the preceding year. Operating expenses, 
maintenance, and taxes other than Federal 
income taxes were reported at $1,657,779 as 
against $1,657,662 for the preceding twelve 
months. 

The company is now operating under tem- 
porary increased rates pending the final de- 
cision by the Commission on its application 
for a higher return. 
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Vermont 


Electric Rate Probe 


HE Commission on April 10th, acting 
upon authority conferred by the 1929 
General Assembly, sent out an order to all 
individuals, partnerships, associations, cor- 


Hearings by Commission 


| pa cases on April 3rd had been set 
down for hearing within the months of 
April and May. These involved railroad 
crossing cases, motor carrier cases, and cases 
relating to the sale of utility property. 

A hearing was scheduled on the applica- 
tion of the Burlington Traction Company for 


porations, and municipalities owning or con. 
ducting a public service business furnishing 
electricity to file data regarding their rates. 

The resolution providing for the general 
investigation by the Commission contained 
an appropriation of $5000 to carry it on. 


e 


permission to amend its articles of associa- 
tion to change its name to the Burlington 
Rapid Transit Company, Incorporated. A 
petition was also before the Commission for 
permission to amend the articles of associa- 
tion of the Sharon Power Company. 

One petition sought an order forcing the 
furnishing of electric service by a utility 
to a resident. 


e 
Virginia 


City Contract for Power 


HE Bull Run Power Company owned by 
local merchants, at Manassas, it is re- 
ported in the Washington Star, has been 
given a 5-year contract by the town of 
Manassas. The town operates a municipal 


plant and, save for that part of the plant 
which controls the water supply, it will be 
closed down. 

Under the terms of the contract, as re- 
ported in the Star, the town purchases cur- 
rent at a flat rate and resells it to the local 
consumers. 


z 
Washington 


Public Utility Legislation 


AM has been passed by the legislature 
providing for a fee of of 1 per cent 
of the annual gross operating revenues of 
all public service companies subject to the 
jurisdiction of the Department except auto 
transportation companies and certified steam- 
boat companies. The auto transportation 
companies and certified steamboat companies 
were omitted because the first now pays a 
fee of 1 per cent and the second pays a fee 
of 4 of 1 per cent. The moneys earned by 
this new fee bill go into the Public Service 
Revolving Fund and will be used to help 


defray the expenses incurred by the Depart- 
ment. 

The provision of the Public Service Com- 
mission Act making tow boats common 
carriers and subject to the regulations of the 
Department has been repealed. 

A bill designed to make valuations of 
public service companies made by the De- 
partment admissible for tax purposes was 
defeated. 

The members of the legislature also de- 
feated a bill providing a speed limit of thirty 
miles per hour for auto stages. The speed 
limit in Washington for automobiles is forty 
miles per hour. 


@ 
West Virginia 


Gas Rate Increase Proposed 


A* application for authority to increase 
gas rates in 57 southern West Virginia 
cities, towns, and districts was filed with the 
Commission on April 2nd by the United Fuel 


Gas Company. The proposed rates range 
in various localities from 35 cents to 50 cents 


a thousand feet. The Commission set the 
hearing down for May 7th. 

It is stated in the Charleston Gazette that 
as the new rates affect so many communi- 
ties, it is probable that an alliance will be 
formed to retain special counsel in addition 
to the regularly employed city solicitors, in 
order to oppose the new tariffs. 
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MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES. 


RE SPRINGFIELD GAS LIGHT COMPANY. 
[D. P. U. 3422.] 


Service — Gas — Experimental reduction in British Thermal Units. 

The Commission refused to authorize an experimental change in 

the standard of British Thermal Unit contents for gas service where 

opposition to the change was so pronounced that a fair trial of the 

substituted standard, which would require the co-operation of the con- 
sumers, could not be had. 


[February 26, 1929.] 


Petition of a gas company for authority to supply gas at 
reduced heating value; authority refused and petition dismissed. 


By the Department: This is an application of the Spring- 
field Gas Light Company for exemption from furnishing gas of 
the calorific standard heretofore established by the Department 
and for authority to supply gas of the calorific standard of 500 
B.T.U. until otherwise ordered by the Department. 

Public hearings were held, at which the company and various 
protestants appeared and presented evidence. In addition, the 
Department’s director of its gas and electric division presented 
his views. 

In D. P. U. 3223, P.U.R.1929A, 229, 231, we discussed the 
question of permitting the Springfield Gas Light Company to 
supply gas of the calorific standard of 500 B.T.U. with a com- 
pensating reduction of 5 cents per thousand cubic feet from the 
price we would otherwise establish and said that we felt that 
any such change should not be made without a public hearing 
which would give an opportunity to customers affected to be 
heard as to the advisability of changing the standard. We also 
there stated: “Last spring . . . on the advice of our direc- 
tor of the gas and electric division, we were inclined to the opin- 
ion that, if the company could see its way clear to make a re- 
duction of 5 cents per thousand in its commodity price, it would 
be wise, in view of the kind of gas that the Springfield Gas 
Light Company was making, to reduce the standard to 500 


B.T.U. There are many gas engineers who are convinced that, 
P.U.R.1929B. 23 
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in the making of certain types of gas, advantages are derived 
by the public in a lower British Thermal Unit standard with a 
reduced price, it being contended that the lower British Thermal 
Unit gas is a firmer gas and results in a more uniform quality 
of gas at the burner.” 

No evidence was adduced at the hearings on this petition to 
cause us to change our tentative views, but an experiment of 
this sort, cannot, in our opinion, be effectively tried except with 
the fair co-operation of the consumers. At the hearings on this 
petition it appeared that there was substantial opposition to the 
change in the standard. This opposition was such as to indicate 
that a fair trial of the change would be unlikely at this time. 
We are, therefore, not now disposed to authorize the change. 
As a result, we are of the opinion that the company should be 
permitted to establish a net maximum commodity charge of 
$1.10 per thousand cubic feet and a service charge of 50 cents 
a month. 





UNITED STATES SUPREME COURT. 


JOHN F. GILCHRIST et al. 


v. 
INTERBOROUGH RAPID TRANSIT COMPANY et al. 


(— U. 8S. —, — L. ed. —, — Sup. Ct. Rep. —.) 


Injunction — Exhaustion of state remedies — Improper state action. 
1. It is necessary to show that the Commission has taken or is 
about to take some improper action and that its orders will result in 
confiscation, in order to support the action of a Federal Court in grant- 
ing relief to a utility before appellate remedies provided by the state 

are exhausted, p. 451. 


Commissions — Refusal to take jurisdiction — Initiation of court 
proceedings. 

2. The action of a Transit Commission in taking the position that 
it lacked jurisdiction to grant a rate increase to a utility operating 
under alleged irrevocable rate contracts, and in seeking to enforce the 
city’s supposed rights under such contracts by proceedings in the state 
courts, was held to be neither unreasonable nor arbitrary where there 
was no reason to anticipate undue delay or hardships, p. 451. 

P.U.R.1929B. 
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Rates — Contracts — Proper forum for construction. 

3. The effect of rate contracts between a city and a utility concern- 
ing the operation of railway property as public highways, depending 
on the proper construction of state statutes, is a matter primarily for 
the determination of the state courts, p. 451. 

Appeal and review — Proper evidence on appeal — Conduct of par- 
ties. 

4. Alleged newspaper stories and unbecoming declarations by coun- 
sel or city officials as to the course to be pursued by the city and 
Transit Commission to protect alleged rights under certain rate con- 
tracts with a transit utility cannot be regarded on appeal as of grave 
importance when the action in fact taken by such parties was not im- 
proper, p. 451. 

Injunction — Exhaustion of state remedies — Orderly state proce- 
dure. 

5. A utility required by law to apply to the Commission for rate 
relief before resorting to Federal Courts cannot, after making such 
application, defeat orderly action thereon by alleging an intent to deny 
the relief sought, p. 452. 

Rates — Contracts — Authorization by statutes. 

6. The contention that rate contracts for the operation of transit 
lines adopted subsequent to the Public Service Commission Law imposed 
no inflexible rate of fare was held to be erroneous where such a con- 
tract was expressly authorized by the legislature by amendment to the 
existing law, p. 452. 

Return — Property owned by city — Subways. 

7. The claim for an 8 per cent return upon the value of subways 
which are property of a city and distinctly declared by statute to be 
public streets was held to be unprecedented and inacceptable in view 
of the insufficient reason presented therefor, p. 453. 

Injunction — Right of Commission to proceed in state courts. 

8. The purpose of the Commission to test its jurisdiction to change 
a 5-cent rate for a city transit system fixed in a contract, by an im- 
mediate and orderly appeal to the courts of the state, should not be 
thwarted by an injunction from the Federal Court, p. 454. 


Return — Operations as a whole — Subway and elevated lines — 


Rate base. 

9. The court was unable to accept the theory that subways owned 
by a city and operated by a private corporation and elevated transit 
facilities leased by the corporation from another company constituted 
a unified system for rate-making purposes, p. 454. 

Return — Conjiscation — Subway and elevated return apportionable. 

10. A 5-cent rate on elevated and subway lines was held not to have 
been shown confiscatory considering the probable fair value of subway 
properties alone; and an interlocutory decree granted by a lower court, 
holding that such confiscation existed, was reversed because of an 
erroneous assumption that the subways as well as the elevated lines 
should be considered as a unit for rate making, p. 454. 

P.U.R.1929B. 
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Contracts — Power of a city — Railway property as highways. 
Discussion of the power of a city to enter into contracts with a 
transit utility to secure operation of railway property declared by 
statute to be part of public streets and highways and, therefore, the 
property of such city, p. 451. 


(Van DeEVANTER, SUTHERLAND and BUTLER, Justices, dissent.) 


[April 8, 1929.] 


Appeat by the New York Transit Commission and others 
from a decree of the Federal statutory Three-Judge Court grant- 
ing an injunction to a rapid transit company restraining the 
Commission from interfering with certain rates of the utility; 
lower court reversed and cause remanded; interlocutory injunc- 
tion dissolved. 


Mr. Justice McReynolds delivered the opinion of the Court: 
This direct appeal is from an order of May 10, 1928, 26 F. 
(2d) 912, P.U.R.1928D, 92, by the District Court, Southern 
District of New York, three judges sitting, which authorized an 
interlocutory injunction to restrain appellants—the Transit Com- 
mission and New York city—from requiring or attempting to 
enforce further acceptance by the Interborough Rapid Transit 
Company of a 5-cent passenger fare over the lines operated by 
it and from seeking to prevent a charge of 7 cents. This Court 
stayed the order pending further hearing. The cause has been 
twice orally argued before us and helpful briefs are on file. 

In support of the action below appellees maintain:—The 5- 
cent fare originally stipulated and long observed had become 
noncompensatory. Although specified in the agreements with the 
city under which the transit lines are being operated that fare 
was not immutable, since, by implication, provisions of the Pub- 
lic Service Law of 1907 directing that reasonable rates should 
be granted to subways, elevated and other street railways were 
incorporated into the contracts. The Transit Commission in 
effect denied an application for compensatory rates, insisted 
upon observance of the 5-cent one and intended to take im- 
mediate steps to secure enforcement of it. This amounted to 
action by the state which would deprive the Interborough Com- 
pany of property without due process of law, contrary to the 


14th Amendment. 
P.U.R.1929B. 
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The City of New York is a municipal corporation whose char- 
ter vests control of streets and other executive powers in the 
Board of Estimate and Apportionment. The Transit Commis- 
sion of three members, created by Chap. 134, New York Laws, 
1921, exercises powers theretofore entrusted to the Public Service 
Commission for the First District (Chap. 429, Laws 1907), sue- 
cessor to the Board of Rapid Transit Railroad Commissioners 
organized under the Rapid Transit Act of 1891. 

The Interborough Rapid Transit Company, a New York 
corporation with $35,000,000 capital stock, operates elevated 
and subway lines in four boroughs of Greater New York city. 
Some of these it owns; some the city owns and lets to it for 
operation ; others—the original elevated lines—it hired in 1903 
from the Manhattan Railway Company for 999 years, agreeing 
to pay therefor interest of $45,000,000 of outstanding bonds, 7 
per cent (now 5 per cent), on $60,000,000 capital stock of the 
ilessor and $35,000 annually for administrative expenses. At 
this time the total yearly payments for use of elevated lines is 
about $4,900,000. 

Greater New York city contains five boroughs—Manhattan, 
coterminous with Manhattan Island (ten miles long) with an 
area of 19 square miles; the Bronx, 41 square miles; Queens, 
117; Brooklyn, 80, and Richmond (Staten Island) 57. The 
population of the city in 1910 was 4,785,000 (in 1927, 5,970,000) 
of whom 2,330,000 resided within Manhattan in the southern 
portion of which are located thé great business centers of the 
metropolitan district. The Bronx on the mainland north of Har- 
Jem river, and Queens and Brooklyn on Long Island, have under- 
gone very rapid development and increased greatly in popula- 
tion since 1900. The expense of the greater city, together with 
its peculiar physical characteristics render exceedingly difficult 
any effort to provide rapid and cheap transportation for its resi- 
dents and the crowds of outsiders who travel therein daily for 
business or pleasure. (See Sun Printing & Publishing Asso. v. 
New York, 152 N. Y. 257, 273, 46 N. E. 499.) 

Prior to 1903, under franchises dating from 1875, the Man- 


hattan Railway, or its predecessors, constructed, owned, and 
P.U.R.1929B. 
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operated the four original elevated railway lines extending north- 
ward from South Ferry along Second, Third, Sixth, and Ninth 
avenues. All these were leased by the Interborough Company 
in 1903 and now constitute the oldest part of its system. Long 
before and ever since 1913 they have charged 5 cents per pas- 
senger and from this the lessee for many years derived substantial 
net profits. During 1910 and 1914 the average was $1,589,348. 

The subway first constructed begins at city hall, Manhattan, 
and extends northward to Ninety-sixth street—6 miles.’ From 
the latter point two branches diverge; one continues north across 
Harlem river to 230th street, in the Bronx—7 miles; the other 
(West Farms branch) runs northeast and under Harlem river 
to 182d street at Bronx Park—7 miles. These lines were con- 
structed for the city, became its property and were let to the 
Interborough’s assignor under “Contract No. 1,” executed Feb. 
21, 1900, and authorized by the Rapid Transit Act of 1891 
as amended. 

This contract—an elaborate instrument of 125 printed pages 
—-provided with great detail that the lessee should equip and 
thereafter operate the road at its own expense under direction 
of the Board of Rapid Transit Railroad Commissioners; and 
further undertook to secure uninterrupted service. Among other 
things it declared: “The contractor (Interborough’s assignor) 
shall during the term of the lease be entitled to charge for a single 
fare upon the railroad the sum of 5 cents, but not more. The 
contractor may provide additional conveniences for such pas- 
sengers as shall desire the same upon not to exceed one-car upon 
each train, and may collect from each passenger in such car a 
reasonable charge for such additional convenience furnished him, 
provided that the amount to be charged therefor and the char- 
acter of such additional convenience shall from time to time be 
subject to the approval of the Board. The contractor may pro- 
vide not to exceed one car in each train for persons smoking.” 

The lease was for fifty years (with right of renewal), the rent 
a sum equal to the annual interest on city bonds issued to secure 


1 These and similar figures are mere rough approximations. 

2This and subsequent contracts designate agreements for operation as 
leases. 
P.U.R.1929B. 
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the necessary funds for construction, plus 1 per centum for amor- 
tization. The lessee retained title to all equipment and the city 
agreed to purchase this at fair value when the lease ended. 

Construction under contract No. 1 cost the city around $60,- 
000,000.8 

By “contract No. 2,” dated July 21, 1902, the city contracted 
with the Interborough’s assignor for the construction and opera- 
tion during thirty-five years (with privilege of renewal) of an ex- 
tention to the first subway, commencing at city hall, Manhattan, 
and extending under East river to Borough Hall and thence to At- 
lantic avenue, Brooklyn—4 miles. The lessee undertook to fur- 
nish equipment, act under direction of the Board of Rapid Tran- 
sit Railroad Commissioners and to pay for use of the line a sum 
equal to the interest on bonds issued by the city to meet construc- 
tion costs, plus 1 per centum for amortization also, to carry out 
the proposal that passengers should have the right to transporta- 
tion without change of cars and for a single fare not exceeding 
5 cents for one continuous trip over the railroad and connecting 
lines. A clause identical with the one above quoted from contract 
No. 1 prescribed a 5-cent fare; another provision obligated the 
city to purchase the equipment when the lease terminated. 

For the construction of this extension the city paid out $6,600,- 
000. 

Under Contracts 1 and 2 ways extending over approximately 
24 miles (75 of single track) were constructed and then equipped. 
The longest possible continuous trip by a passenger was 17.4 
miles. For equipping them the lessee claims a capital investment 
of $60,000,000—but large items are questioned and the true 
sum may be less than $40,000,000. This equipment, with real 
estate valued at $300,000 and office sundries, is all the property 
connected with the subways which the Interborough now owns. 
The lines were opened for traffic October 27, 1904, and prior to 
1919 their operation yielded annually large net profits. 


8 These and similarly stated figures are intended only to give a fair idea 
of the problems presented—they do not indicate adjudication of any dis- 
puted question. 

P.U.R.1929B. 
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The Court below thought that unless modified by contract No. 
3 (infra), Contracts Nos. 1 and 2 established an inflexible 5-cent 
fare and this view has not been seriously questioned here. 

In order to meet the insistent demand for quick transportation 
after prolonged negotiations, the Public Service Commission, 
acting for the city with approval of the Board of Estimate (being 
specially authorized by the Rapid Transit Act as amended in 
1912), entered into elaborate separate but related agreements 
(dated March 19, 1913) with the Interborough and Manhattan 
companies for (1) the construction and operation of extensions to 
the old lines and certain new subways—“contract No. 3” (2) a 
third track on the elevated lines—‘third track certificate ;” (3) 
extensions to the elevated lines—“extension certificate;” (4) 
for operation of elevated trains over designated portions of the 
new subways—“supplementary agreement.” 

Contract No. 3—122 printed pages—with great detail pro- 
vided for immediate (and possible future) extensions of and ad- 
ditions to the subway system then existing, also their equipment 
and operation until the end of 1967. Under it the following lines 
were constructed, equipped and put into operation.* (1) From 
the end of old subway in Brooklyn eastwardly with two branches 
—9 miles. (2) From Borough Hall, Brooklyn, northwesterly 
under East river and lower Manhattan to Seventh avenue and 
thence north to Forty-second street (Times Square)—6 miles. 
(3) The Queensboro Bridge line from Times Square eastward 
under Forty-second street, through Steinway Tunnel, under 
East river to Queensboro Bridge Plaza and beyond—12 miles. 
(4) From Grand Central Station northward along Lexington 
avenue, under the Harlem and beyond with two branches—18 
miles. (5) An Extension of West Farms branch northward—5 
miles. 

Fifty miles of subways were thus added to the original system 
—146.8 miles of single track. The longest distance between 
terminals became 26.78 miles. For the construction of these addi- 
tions and extensions the city expended from its own treasury 


* These new lines in Brooklyn, Queens and the Bronx are mostly above 


ground. 


P.U.R.1929B. 
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$113,000,000 and the Interborough Company advanced $58,000,- 
000. For equipment the latter paid not above $62,000,000. Title 
to both road and equipment vested in the city and both were let to 
the Interborough Company until December 31, 1967, for opera- 
tion in conjunction with the older subways. The lessee owns none 
of the equipment provided under this contract and is not obligated 
thereby to pay anything to the city as rental for the ways; but it 
did agree to make certain payments out of the earnings after 
named deductions are satisfied. The leases under contracts 1 and 
2 were adjusted to expire with 1967. 

The following provisions of “contract No. 3” are of special im- 
portance here: 

“Article 1. The city and the lessee further agree upon the 
modification of contract No. 1 and contract No. 2 in the respects 
herein set forth, but nothing in this contract shall be construed 
as a modification or waiver of any of the rights or obligations of 
the respective parties under contract No. 1 and contract No. 2, 
except in the respect and to the extent herein specifically set 
forth. (Certain modifications of Nos. 1 and 2 are specified, but 
the 5-cent fare provisions are not mentioned). 


“Article 3. This contract is made pursuant to the Rapid 
Transit Act which is to be deemed a part hereof as if incorporated 
herein. 


“Article XLIX. The gross receipts from whatever source de- 
rived directly or indirectly by the lessee or on the behalf in any 
manner from out of or in connection with the operation of the 
railroad and the existing railroads (old subways), (hereinafter 
referred to as the ‘Revenue’), shall be combined during the term 
of this contract and the city shall receive for the use of the rail- 
road at the intervals provided a specified part of proportion of 
the income, earnings, or profits of the railroad and the existing 
railroads.” (Broadly speaking, the part payable to the city is to 
be ascertained as follows: The Interborough Company shall de- 
duct and retain each year sums sufficient to pay rentals on old 
lines required by contracts 1 and 2 (say $3,000,000), taxes, op- 
erating expenses, maintenance, depreciation ; $6,335,000, the esti- 
P.U.R.1929B. 
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mated average profit derived during the years 1911-1912 from 
operation of the old lines under contracts 1 and 2; 6 per cent on 
$80,000,000 advanced for construction and paid for original 
equipment under contract No. 3; interest on other cost of equip- 
ment. These are cumulative. Thereafter the city shall receive 
8.76 per cent on the cost of construction paid out under contract 
No. 3. The remainder will be equally divided between the city 
and the Interborough). 

“Article LIV. The payment of the rental (to city) for the ex- 
isting railroads referred to in paragraph 1 (A) of Article XLIX 
shall be made as provided in contract No. 1 and contract No. 2 
for the full term of such contracts as herein modified.” 

“Article LIX. The lessee shall operate the railroad (to be 
constructed) and the existing railroads (those constructed under 
contracts 1 and 2) as one complete system and shall furnish with 
respect thereto such service and facilities as shall be safe and 
adequate and in all respects just and reasonable. Free transfers 
shall be given, as required by the Commission, so as to afford a 
continuous trip in the same general direction for a single fare.” 


“Article LXII. The lessee shall during the term of the con- 
tract be entitled to charge for a single fare upon the railroad (to 
be constructed) and the existing railroads the sum of 5 cents, but 
not more.” 

“Article LX XVIII. Upon giving one-year’s notice in writing 
to the lessee, the city, acting by the Commission, with the ap- 
proval of the Board of Estimate, may terminate this contract 
as to all of the railroad (to be constructed) (including extensions 
and additions) at any time after the expiration of ten years from 
the date when operation of any part of the railroad shall actual- 
ly begin; or the city, acting by the Commission, upon like notice 
and with like approval, may terminate (certain specified) por- 
tions thereof.” [In the event of such termination, the city agreed 
to pay the lessee a varying per centum (never above 115 per 
cent) of amounts contributed toward cost of construction or for 
equipment. | 

The “third track certificate” authorized the Manhattan Rail- 
way Company (owner of original elevated lines), subject to 


definitely prescribed conditions, terms and requirements, to lay 
P.U.R.1929B. 
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third tracks on the Second, Third, and Ninth avenue lines for 
accommodation of express trains. 

The “extension certificate” authorized the Interborough Com- 
pany to construct and operate four defined connections between 
the old elevated and the new subway lines. It carefully specified 
conditions intended to insure uninterrupted operation and protect 
the parties and contained the following clause: “The Inter- 
borough Company shall be entitled to charge for a single fare for 
each passenger for one continuous trip in the same general direc- 
tion over the railroads (including the parts of the Municipal Rail- 
road over which the Interborough Company is provided with 
trackage rights as in this certificate provided) and the additional 
tracks (which shall mean the additional tracks authorized by 
the Commission by certificate to the Manhattan Railroad Com- 
pany bearing even date herewith) and the Manhattan Railroad 
the sum of 5 cents but not more.” 

There is also a provision for terminating the right to operate 
elevated trains over the extensions and additions and for taking 
them by the city upon payment of varying percentages of their 
cost, never exceeding 115 per cent. 

These extensions and connections rendered possible the opera- 
tion of trains far beyond the original extremities of the old ele- 
vated lines over roads in the boroughs of Queens and the Bronx 
belonging to the city. 

By the “supplementary agreement,” the city granted to the In- 
terborough Company the right to use certain parts of subways 
constructed under contract No. 3 in connection with the elevated 
railroads extended as above shown and reserved as possible com- 
pensation a named per centum of any increased receipts. 

January 1, 1919, all the lines, both elevated and subway, were 
constructed, equipped, and in operation with uniform 5-cent fare. 
The record indicates that when this suit was begun the city had 
extended from its own treasury for construction of subway $180,- 
000,000 ; that the Interborough Company had advanced for such 
construction $58,000,000, and had expended for equipment not 
above $120,000,000—probably much less. The cost to the Inter- 
borough for laying third tracks on the elevated lines and building 


extensions thereto was $44,000,000. The original cost of the old 
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elevated lines is not disclosed and perhaps cannot be definitely 
ascertained ; it did not exceed $90,000,000. Expenditures under 
contract No. 3 greatly exceeded estimates; and the cost of 
operation has been much higher. The present values of the above- 
mentioned properties is very large, but to determine this with 
fair accuracy would be exceedingly difficult. 

The following excerpts from an affidavit offered by the city are 
enlightening. The record supports the facts and figures used so 
far here important; also in general the stated conclusions. 

“The operation under contract No. 3 has been highly profitable 
to the Interborough, as was the prior operation under contracts 
Nos. 1 and 2. For the year ended June 30, 1926, the Interbor- 
ough realized from the subway operation a net surplus of $6,569,- 
573.03, after the payment of all operating expenses, taxes, inter- 
est, and other fixed charges, including the rentals of $2,655,186.- 
26 to the city under contracts Nos. 1 and 2. The surplus is the 
amount available for the payment of dividends upon the capital 
stock of the company so far as subway operation by itself is con- 
cerned. The amount of total capital stock outstanding is $35,- 
000,000. The subway earnings alone, therefore, under contract 
No. 3, provide for dividend payments of over 18 per cent on the 
par value of the stock. 

For 1927 the surplus amounted to $6,380,017.34. (The 
decline was due to a strike). 

“For the current fiscal year ended June 30, 1928, the figures 
for the first six months are available and show a net surplus 
amounting to $3,687,000, which exceeds the surplus for the cor- 
responding six months of the fiscal year before by $1,609,000. 

“These earnings are, of course, enormous and leave no room 
for claim that the 5-cent fare fixed by contract No. 3 js inade- 
quate to give a fair return upon the investment of the company 
in the subway properties, or that the 5-cent fare is without due 
regard of the rights of the company under the contract. 

“The financial difficulties of the Interborough during the past 
eight years have been due to the Elevated lease from the Man- 
hattan Railroad Company, and not to the subway contract with 
the city. The terms of the Elevated lease provide that the Inter- 


borough must pay as rental the interest upon the Manhattan Rail- 
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way Company bonds outstanding and dividends after an initial 
period, at 7 per cent upon the capital stock. The dividend rate, 
however, was adjusted in 1922 so that the Interborough is now 
paying 5 per cent upon about 94 per cent of the capital stock, 
only if and as earned by the Interborough, and 7 per cent upon 
the minority interest. The Manhattan Railway Company bonds 
outstanding amount to about $45,000,000 and the capital stock 
to $60,000,000. . . . In 1927, the interest payments on bonds 
amounted to $1,808,240 and the dividends on the stock to $3,- 
086,756. In addition to those amounts, however, the Interbor- 
ough must pay also interest and sinking-fund charges on its 
own bonds and notes issued for the third tracking, the extension 
of the elevator lines, and other improvements. The total fixed 
charges resting on the elevated division, including the dividend 
rentals, amounted for the year ended June 30th to $8,062,274.85. 
The income above operating expenses and taxes available for 
these charges, was only $3,936,396.50. The net revenues from 
the elevated fell short of earning all charges, including the divi- 
dends to the Manhattan Railway stockholders, by $4,125,878.35. 
For the year ended June 30, 1927, the corresponding shortage 
amounted to $4,909,129.66. 

The elevated and subway operations have been kept financially 
distinct. The revenues, expenses, taxes, and fixed charges have 
been segregated, so that each system has had its own financial 
set-up under the contract controlling its operation. 

Notwithstanding the extreme crowding which has existed for 
several years on the trunk subway lines, the number of passen- 
gers has increased steadily upon the subways, while on the ele- 
vated it has been decreasing. Since 1920 the transportation 
revenue (on subways) at a 5-cent fare has increased from $29,- 
300,000 to $40,731,000 in 1927. For the first six months of the 
current fiscal year, the subway revenue was $21,433,000, com- 
pared with $18,647,000 for the same six months the year before ; 
the growth is still continuing unimpeded. 

On the elevated lines the total transportation revenues in 1920 
amounted to $18,450,000 and for the year ended June 30, 1927, 
to $17,951,000. During the first six months of the current fiscal 
year the elevated transportation revenues were $8,874,000, com- 
P.U.R.1929B. 
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pared with $9,098,000 for the same six months the year before. 
The decline has not stopped.” 

In 1891 the legislature of New York enacted what is known as 
the “Rapid Transit Act” to “provide for rapid transit railways 
in cities of over one million inhabitants,” intended to meet the 
special needs of New York city, the only municipality with so 
large a population. It has been amended some forty times. 
Originally no provision permitted construction of railways at 
public expense—only privately owned lines were contemplated. 
A Board of Rapid Transit Railroad Commissioners with general 
supervisory powers over the construction and operation of rapid 
transit lines was authorized and given authority to contract con- 
cerning fares; also to issue “extension certificates” upon such 
terms, conditions, and requirements as might appear just and 
proper. In 1894 an amendment directed that the question 
whether the city should construct rapid transit facilities at its 
own expense be submitted to the voters, and further provided: 

“Tn case it shall be determined by vote of the people, as pro- 
vided by §§ 12 and 13 of this act, to construct by and at the 
city’s expense, then, and in that event, the road or roads so con- 
structed shall be and remain the absolute property of the city 
so constructing it or them and shall be and be deemed to be a part 
of the public streets and highways of said city, to be used and 
enjoyed by the public upon the payment of such fares and tolls 
and subject to such reasonable regulations as may be imposed 
and provided for by the Board of Rapid Transit Railway Com- 
missioners. 

“The said Board for and on behalf of said city shall enter into 
a contract with any person, firm, or corporation which in the opin- 
ion of said Board shall be best qualified to fulfill and carry out 
said contract for the construction of such road or roads. 

“Such contract shall also provide that the person, firm or 
corporation so contracting to construct said road or roads shall, 
at his or its own cost and expense, equip, maintain, and operate 
said roads for a term of years to be specified in said contract not 
less than thirty-five nor more than fifty years and upon such terms 
and conditions as to the rates of fare to be charged and the char- 


acter of service to be furnished and otherwise as said Board shall 
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deem to be best suited to the public interests and subject to such 
public supervision and to such conditions, regulations, and re- 
quirements as may be determined upon by said Board.” 

The voters approved the proposal. On Feb. 21, 1900, and 
July 21, 1902, contracts Nos. 1 and 2 were executed, and the lines 
therein specified were constructed and put into operation. 

In 1906 the Rapid Transit Act was so amended as to require 
approval by the Board of Estimate and Apportionment of all 
contracts for construction, equipment, maintenance, or operation 
of rapid transit railways built at public expense. Another amend- 
ment (Chap. 498, Laws of 1909) authorized the termination of 
operating contracts and the taking by the city of the equipment 
upon payment of cost and not exceeding 15 per cent. In 1912 
as specially requested by the Board of Estimate and with full 
knowledge of the circumstances the legislature enacted the Wag- 
ner bill, which amended the Rapid Transit Act so as definitely 
to authorize the contracts and certificates, finally signed March 
19, 1913, and above described, whose provisions, after long nego- 
tiations, had been tentatively agreed upon prior to the amend- 
ment. (Admiral Realty Co. v. New York, 206 N. Y. 110, 99 N. 
E. 241). 

Concerning extension certificates § 24 of the amended act de- 
clares: “4. The certificate or certificates prepared by the Com- 
mission as aforesaid when delivered and accepted by such person, 
firm, or corporation shall be deemed to constitute a contract be- 
tween the said city and said person, firm, or corporation accord- 
ing to the terms of the said certificate; and such contract shall 
be enforceable by the Commission acting in the name of and in 
behalf of the said city or by the said person, firm, or corporation 
according to the terms thereof, but subject to the provisions of 
this act.” 

The Public Service Commission Law entitled “an act to es- 
tablish the Public Service Commissions and prescribing their 
powers and duties, and to provide for the regulation and control 
of certain public service corporations and making an appropria- 
tion therefor” (Chap. 429, Laws of 1907), became effective July 
1, 1907. It authorized appointment of two Commissions and di- 


rected: “The jurisdiction, supervision, powers, and duties of 
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the Public Service Commission in the First District (New York 
city) shall extend under this act: 1. To railroads and street 
railroads lying exclusively within that district, and to the persons 
or corporations owning, leasing, operating, or controlling the 


same.” 

This is a general law relative to regulations and control of 
publie utilities throughout the state. It contains no words pur- 
porting to amend or modify the Rapid Transit Act except: Those 
abolishing the Board of Rapid Transit Railroad Commissioners 
and directing that in addition to other duties. “. . . The 
Commission in the First District shall have and exercise all the 
powers heretofore conferred upon the Board of Rapid Transit 
Railroad Commissioners under Chap. 4 of the Laws of 1891 en- 
titled ‘An act to provide for rapid transit railways in cities of 
over 1,000,000 inhabitants, and the acts amendatory thereto;’ 
and, “All the powers and duties of such Board shall thereupon 
be exercised and performed by the Public Service Commission 
of the First District.” Among other things it provides: 

“Sec. 26.—Safe and adequate service; just and reasonable 
charges.—Every corporation, person, or common carrier perform- 
ing a service designated in the preceding section (railroads, 
street railroads, and common carriers) shall furnish, with re- 
spect thereto, such service and facilities as shall be safe and ade- 
quate and in all respects just and reasonable. All charges made 
or demanded by any such corporation, person, or common carrier 
for the transportation of passengers, freight, or property or 
for any service rendered or to be rendered in connection there- 
with, as defined in § 2 of this act shall be just and reason- 
able and not more than allowed by law or by order of the Com- 
mission having jurisdiction and made as authorized by this 
act. 

“Sec. 28.—Every common carrier shall file with the Com- 
mission having jurisdiction and shall print and keep open to 
public inspection schedules showing the rates, fares, and charges 
for the transportation of passengers and property. 

“Sec. 29.—Unless the Commission otherwise orders no change 
shall be made in any rate, fare, or charge or joint rate, fare, or 


charge, which shall have been filed and published by a common 
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carrier in compliance with the requirements of this chapter, ex- 
cept after thirty days’ notice to the Commission and publication 
for thirty days. The Commission, for good cause shown, may 
allow changes in rates without requiring the thirty days’ notice 
and publication herein provided for,—whenever there shall be 
filed with the Commission by any common carrier as defined in 
this act any schedule stating a new individual or joint rate, fare 
or charge—the Commission shall have and it is hereby given 
authority,—upon reasonable notice, to enter upon a hearing 
concerning the propriety of such rate, charge, fare, classification, 
regulation, or practice; and pending such hearing and decision 
thereon, the Commission upon filing with such schedule, and de- 
livering to the carrier or carriers affected thereby a statement in 
writing of its reasons for such suspension may suspend the opera- 
tion of such schedule. 

“Sec. 49. 1—Whenever either Commission shall be of opin- 
ion, after a hearing had upon its own motion or upon a complaint, 
that the rates, fares, or charges demanded, exacted, charged or 
collected by any common carrier, railroad corporation or street 
railroad corporation,—or that the maximum rates, fares, or 
charges, chargeable by any such common carrier railroad or 
street railroad corporation are insufficient to yield reasonable com- 
pensation for the service rendered, and are unjust and unrea- 
sonable, the Commission shall . . . determine the just and 
reasonable rates, fares, and charges to be thereafter observed and 
in force as the maximum to be charged for the service to be per- 
formed notwithstanding that a higher rate, fare, or charge has 
been heretofore authorized by general or special statute and shall 
fix the same by order.” 

No provision of the Rapid Transit Act subjects it to the Public 
Service Commission Law. An amendment to the Railroad Law 
(Chap. 481, Laws 1910) does this in respect of that enactment. 
(Ulster & D. R. Co. v. Public Service Commission, 171 App. 
Div. 607, P.U.R.1916E, 243, 156 N. Y. Supp. 1065). 

May 28, 1920, the Interborough Company purporting to pro- 
ceed under § 49, Public Service Law, complained to the Commis- 
sion that the 5-cent fare on the subways was insufficient and asked 


a higher one. The petition was denied “for want of jurisdiction 
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to determine and fix a rate of fare different from that fixed by 
contract No. 3.” A proceeding begun in a state court to annul 
this order was discontinued before final hearing. Another appli- 
cation, March, 1922, for increased fares upon both elevated and 
subway lines was likewise denied for lack of jurisdiction. No 
review was sought. In 1925 the Interborough memorialized the 
Governor and legislature, set out the result of operations under the 
5-cent fare the refusal of the Commission to grant any increase 
and asked relief. No action was taken upon this application. 

February 1, 1928, the Interborough Company, adopting the 
method prescribed by § 29, Public Service Law, filed with the 
Transit Commission new schedules which purported to estab- 
lish, effective March 3, 1928, a ‘-cent fare upon all its 
lines and requested permission to put them into effect on five 
days’ notice. Prior to February 14, 1928, the Commission took 
no official action. But it appeared that counsel for the Commis- 
sion and the Mayor expressed the opinion that no relief should or 
would be granted and perhaps used some threatening and ill- 
advised language. Also that the members of the Commission 
had concluded no relief could be granted and that proceedings 
should be begun at once in a state court to enforce observance 
of the contract rate. 

At 9:20 a. m., February 14, 1928, the original bill before us 
was filed. It alleged the 5-cent rate had become confiscatory, 
that the Commission had failed to grant relief and asked an in- 
junction against any attempt to enforce it; also against any in- 
terference with the establishment of a 7-cent fare. 

Later during the same morning the Transit Commission en- 
tered an order which denied its authority to grant any new rate 
and rejected the new schedules. It further directed counsel to 
institute suits in the state court to prevent threatened violation 
of law by the Interborough Company through failure to observe 
the contract rate. Thereupon being already prepared, three 
proceedings were begun. 

On March 3, 1928, the Interborough Company filed a supple- 
mental bill reciting the action taken by the Commission subse- 


quent to the filing of the original bill, renewed the prayer for re- 
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lief by injunction and especially asked that further prosecution 
of the proceedings in the state court be forbidden. 

Voluminous affidavits were submitted by both sides and upon 
these and the pleadings the District Court, three judges sitting, 
heard the cause and authorized the Interborough injunction de- 
scribed above. 

Considering the entire record we think the challenged order 
was improvident and beyond the proper discretion of the Court. 

The record is voluminous; the contracts between the parties 
are complex ; the relevant statutes intricate. No decision of this 
court or any court of New York authoritatively determines the 
questions at issue. The basic one calls for construction of com- 
plicated state legislation. 

[1, 2] To support the action of the court below, it would be 
necessary to show with fair certainty, first, that before the origi- 
nal bill was filed the Commission had taken, or was about to take, 
some improper action in respect of the Interborough Company’s 
new schedules or its application for leave to discontinue the 
5-cent rate and establish one of 7 cents; and, secondly, that the 
5-cent fare was so low as to be confiscatory while the proposed 
charge of 7 cents was reasonable. We think neither of these 
things adequately appears from the record. 

At most, prior to the original bill, the Commission’s members 
had accepted the view that it lacked jurisdiction to permit a new 
rate because the existing one was irrevocably fixed by lawful con- 
tracts and had determined promptly to seek enforcement of the 
city’s supposed rights by proceedings in the state courts. This 
was neither arbitrary nor unreasonable. No ground existed for 
anticipating undue delay or hardship. The purpose of the Com- 
mission was in entire accord with rulings announced as early as 
1920 and seemingly no longer controverted when in 1925 the 
Interborough applied for legislative relief. There had been 
abundant opportunity to test the point of law by appeal to the 
state courts. 

[3, 4] The power of the city to enter into contracts num- 
bers 1 and 2 was affirmed in Sun Printing & Publishing Asso. v. 
New York, 152 N. Y. 257, 46 N. E. 499; likewise the validity 


of contract number 3 was declared in Admiral Realty Co. v. New 
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York, 206 N. Y. 110, 99 N. E. 241. These cases point out that 
the object of those contracts was to secure the operation of rail- 
ways properly declared by statute to be parts of the public streets 
and highways and the absolute property of the city. 

The statute under which the Interborough undertook to pro- 
ceed gave thirty days after filing of the new schedules during 
which the Commission might take action. The effect of the 
contracts, long the subject of serious disputation, depended upon 
the proper construction of state statutes—a matter primarily for 
determination by the local courts. The members of the Com- 
mission intended to take official action appropriate to the circum- 
stances, and neither what they did nor what they intended to do 
gave any adequate cause for complaint. Alleged newspaper 
stories and unbecoming declarations by counsel or city officials 
cannot be regarded here as of grave importance. 

[5] Under the doctrine approved in Prentis v. Atlantic Coast 
Line R. Co. 211 U. S. 210, 231, 53 L. ed. 150, 29 Sup. Ct. Rep. 
67, and Henderson Water Co. v. Corporation Commission, 269 
U. S. 278, 70 L. ed. 273, P.U.R.1926B, 666, 46 Sup. Ct. Rep. 
112, the Interborough Company could not have resorted to a 
Federal Court without first applying to the Commission as pre- 
scribed by the statute. And having made such an application 
it could not defeat orderly action by alleging an intent to deny 
the relief sought. 

[6] Both the bill of complaint and the argument of counsel 
here proceed upon the theory that under the law of New York 
as clearly interpreted by definite rulings of her courts, the cun- 
tracts for operating the transit lines impose no inflexible rate 
of fare. With this postulate we cannot agree. People ex rel. 
New York v. Nixon, 229 N. Y. 356, P.U.R.1920F, 1008, 1013, 
128 N. E. 245, decided July 7, 1920, is especially relied upon: 
but the circumstances there were radically different from those 
now presented. The effect of a contract with the city, expressly 
authorized by amendment to the Rapid Transit Act adopted sub- 
sequent to enactment of the Public Service Commission Law, 
was not involved. The court carefully limited its opinion, and 
it said: “The conditions of other franchises may supply elements 


of distinction which cannot be foreseen. Contracts made after 
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the passage of the statute (Consol. Laws, Chap. 48) (Public Serv- 
ice Commission Law) may conceivably be so related to earlier 
contracts either by words of reference or otherwise, as to be sub- 
ject to the same restrictions. We express no opinion upon these 
and like questions. They are mentioned only to exclude them 
from the scope of our decision. In deciding this case, we put 
our ruling upon the single ground that the franchise contract of 
October, 1912, was subject to the statute and by the statute may 
now be changed.” 

Counsel for appellants refer with confidence to Parker v. E]- 
mira, C. & N. R. Co. 165 N. Y. 274, 59 N. E. 81; Fort Ed- 
ward v. Hudson Valley R. Co. 192 N. Y. 139, 84 N. E. 962; 
Quinby v. Public Service Commission, 223 N. Y. 244, P.U.R. 
1918D, 30, 119 N. E. 433, 3 A.L.R. 685; People ex rel. Garrison 
v. Nixon, 229 N. Y. 575, 645, P.U.R.1921A, 27, 128 N. E. 255; 
New York v. Brooklyn City R. Co. 232 N. Y. 463, 134 N. E. 
533. 

[7] Although both the elevated and subway lines are operated 
by the same company the two systems have been treated as 
separate and upon this record must be regarded. The receipts 
from the subways show steady increase. If this continues the 
Interborough Company ultimately will receive its entire invest- 
ment on account of subways with large profits. The elevated 
road, the present value of which for rate-making purposes is said 
to be above $150,000,000, are not prospering. Their net receipts 
are diminishing. Appellees seek a 7-cent fare for all lines based 
upon alleged present values and the requirements of a supposed 
unified system. 

The claim for an 8 per cent return upon the values of sub- 
ways, which are the property of the city and distinctly declared 
by statute to be public streets (Sun Printing & Publishing Asso. 
v. New York, supra) is unprecedented and ought not to be accept- 
ed without more cogent support than the present record discloses. 
The operating equipment supplied under contracts No. 1 and 2, 
which originally cost not over $60,000,000 and real estate valued 
at $300,000 and office sundries of small value, is the only prop- 
erty connected with the subways to which the Interborough holds 


title, but it seems remuneration based upon total values of all 
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these ways and their equipment said to represent investments 
amounting to $360,000,000 and present value exceeding $600,- 
000,000. At the current rate of return, after paying operating 
expenses, taxes, and rentals to the city, the Interborough will 
realize annually from the subways more than $17,000,000. 
The annual income of the elevated lines, after deducting operat- 
ing expenses, maintenance, taxes &c., probably will not here- 
after exceed $4,000,000 and as the Interborough must pay rentals, 
therefore, amounting to $4,900,000, also interest on bonds, notes, 
&e. (issued for third tracks, extensions, etc.) in excess of $3,- 
000,000, its loss by reason of this lease is heavy and apparently 
will increase. 

During 1927 passengers carried on the subway lines numbered 
814,600,000, on the elevated 359,000,000, total 1,173,600,000. 
An increase of 2 cents upon each fare would have added to the 
subway receipts $16,292,000, to the elevated $7,180,000. 

[8-10] The Transit Commission has long held the view that 
it lacks power to change the 5-cent rate established by contract, 
and it intended to test this point of law by an immediate, orderly 


appeal to the courts of the state. This purpose should not be 
thwarted by an injunction. Upon the record before us we cannot 
accept the theory that the subways and elevated roads constitute 
a unified system for rate-making purposes. Considering the 
probable fair value of the subways and the current receipts there- 
from, no adequate basis is shown for claiming that the 5-cent 
rate is now confiscatory in respect of them. The action below 


was based upon supposed values and requirements of all lines 
operated by the Interborough Company treated as a unit and the 
effort to support it here proceeds upon a like assumption. 

The interlocutory order must be reversed. The cause will be 
remanded to the District Court for further proceedings in. con- 


formity with this opinion. 
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MICHIGAN SUPREME COURT, 


PEOPLE EX REL. WILLIAM W. POTTER, ATTORNEY 
GENERAL 
v. 


MICHIGAN BELL TELEPHONE COMPANY. 
[No. 177.] 
(— Mich. —, — N. W. —.) 


Intercorporate relations — Domination of holding company — Sub- 
sidiary as operating unit. 

1. A state-wide telephone company owned to the extent of 99.99 
per cent of its stock by a nation-wide corporation was held to be merely 
an operating unit of the holding company, where there was evidence 
of its being operated under the centralized administration of the parent 
company, p. 457. 

Corporations — Organization under statutes — Outside management. 

2. Statutory provisions under which a corporation has been organ- 
ized to render telephone service under the management of its directors 
are violated when the corporation becomes a mere operating unit of a 
holding company, p. 457. 

Intercorporate relations — Disregard of corporate entity. 

3. The separate entities of a subsidiary corporation and a holding 
corporation will be disregarded without regard to actual fraud and the 
two companies will be regarded as one unit, when the subsidiary is so 
organized and controlled as to make it a mere instrumentality, agent, 
or adjunct of the parent company to evade legal obligations, p. 460. 

Return — Operating expenses — Payment to parent company under 
contract — Absence of separate corporate entity. 

4. A contract calling for payments to a parent company for serv- 
ices rendered to a subsidiary which is regarded as a mere operating 
unit and not as a separate corporate entity is not binding, p. 460. 

Corporations — Ouster from franchise — Relief as to particular act 
-— Payments to parent companies. 

5. A judgment ousting a telephone company of the right to have 
credit in the computation of rates for payments to a parent company 
under and as upon a contract may be entered, instead of a general 
judgment of ouster, in a quo warranto proceeding, where it is shown 
that the contract is not binding because the subsidiary is not operated 
as a separate entity in accordance with statutory provisions, p. 461. 


(Fetiows, J., dissents.) 
(March 29, 1929.] 


Quo WarranTo proceeding to oust a telephone company of its 


franchise; judgment of ouster to do a particular act entered. 
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Before Fead, C. J., North, Fellows, Wiest, Clark, McDonald, 
Sharpe, JJ. 


Clark, J.: This is an information in the nature of quo war- 
ranto, filed by the people of the state of Michigan on relation of 
Andrew B. Dougherty, then attorney general, to oust the Michi- 
gan Bell Telephone Company, a Michigan corporation, of its 
franchise. After plea and replication evidence was adduced up- 
on the following, stipulated by counsel to be the issue: 

“Whether the defendant exercises its corporate franchises and 
conducts its business, or such substantial part thereof as to war- 
rant judgment of ouster, subject to the domination and in ac- 
cordance with and in submission to the dictation of the American 
Telephone & Telegraph Company, or instead of itself conducting 
such business permits said American Telephone & Telegraph 
Company to conduct it, so that the said defendant is merely the 
instrumentality and form by and under which said American 
Telephone & Telegraph Company itself conducts such telephone 
business in the state of Michigan, and said defendant thereby has 
misused and abandoned its franchises and should, therefore, 
by the judgment of this court be ousted from its corporate rights, 
privileges, and franchises.” 

As briefed and submitted for decision the controversy is re- 
duced, quoting the concluding paragraph of the main brief of the 
attorney general: 

“Tt is respectfully submitted that this court render a judgment 
of ouster, unless within a reasonable time the telephone company 
makes adequate provisions to insure the rendition of the license 
contract services at no more than a reasonable rate over which the 
Publie Utilities Commission shall be accorded supervision.” 

From this and the other briefs it appears that this suit is an 
attack on the so-called 43 per cent (later 4 per cent) contract. As 
gathered from the briefs, the contention of plaintiff is that the 
services rendered by the American Telephone & Telegraph Com- 
pany, a corporation, hereinafter called American Company, under 
the so-called license or 4 per cent contract with the Michigan 
Bell Telephone Company, hereinafter called Michigan Com- 


pany, is an essential part of the telephone business; that such 
P.U.R.1929B. 
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services purporting to be rendered under contract are not in 
fact so rendered ; that the American Company, through ownership 
of nearly all the capital stock of the Michigan Company, and 
through domination, is itself conducting business in the state; 
that such domination and the surrender by the Michigan com- 
pany of its telephone business constitute an abuse of the fran- 
chise which, unless corrected, warrants forfeiture. The defend- 
ant contends that the services rendered under the contract are 
very valuable, easily worth the 4 per cent of gross revenue paid 
therefor, that it exercised a proper business discretion in making 
the contract, and that it is entitled in fixing a rate to credit for 
the full amount paid pursuant to the contract, to which plaintiff 
replies that the contract is pretended, due to domination of the 
American Company, in effect made by it with itself, that it does 
the business in Michigan, and that the Public Utilities Commis- 
sion of the state, in fixing a rate, is entitled to have in evidence 
the American Company’s actual cost of the services rendered. 
Apparently, the plaintiff’s position is that the cost to the Ameri- 
can Company of these services, rather than the cost thereof to the 
Michigan Company under the contract, should be the amount 
of this item considered in rate making. 

It is recognized that we have here two corporate entities. 
Fraud is expressly disclaimed. We are asked to disregard the 
“corporate fiction,” the “entity theory,” and to look to the sub- 
stance on the ground that “the forms of corporate organization 
are used to accomplish a violation of law or a result contrary to 
public policy.” 

[1, 2] The information avers, and the plea admits, that the 
Michigan Company was organized and exists under the provisions 
of Chap. 169, 2 Compiled Laws 1915, being Act No. 129, Public 
Acts 1883. Section 4 of the act gives the Company, among other 
things, the power “to conduct and carry on the business of pro- 
viding and supervising communication by telephone.” Section 
2 of the act provides: ‘The stock, property, and affairs of every 
corporation organized hereunder shall be managed by its direc- 
tors.” The record is convincing that these provisions are not 
being observed, but are being violated to the injury of the public. 


The Michigan Company is not conducting and carrying on tele- 
P.U.R.1929B. 
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phone business in Michigan; the American Company is doing 
it. The board of directors of the Michigan Company does not 
manage the property and affairs of the Company ; that is done by 
the American Company. The American Company owns 99.99 
per cent of the common stock of the Michigan Company. Nearly 
70 shares are held by certain directors. We quote from a brief: 

“Tn 1911 five great companies, of which the Michigan Com- 
pany was one, operated with one president for all, practically an 
identical set of directors, and a single general manager. Com- 
prised in this central group of Bell Telephone Companies were, 
besides the Michigan Company, the Chicago Telephone Com- 
pany, the Cleveland Telephone Company, the Wisconsin Tele- 
phone Company, and the Central Union Telephone Company. 
Nothing in the minutes of the Michigan Company evidences that 
arrangement. On April 11, 1911, Mr. Sunny was elected presi- 
dent of the Michigan Company (he was at that time president of 
four other companies) ; and on the same date the board of direc- 
tors on motion of Mr. Kingsbury, a vice-president of the Ameri- 
can Telephone & Telegraph Co. unanimously appointed H. 


F. Hill general manager. He was likewise manager of the four 
other companies. 

“Tn passing we direct attention to the fact that every resolution 
of the board of directors,—the evidence extends from 1911 to 
date,—was unanimously passed. It is significant that no division 
of opinion ever appears either in respect to policy or persons 


nominated. 

“This arrangement—the group organization—persisted from 
1911 to 1920, when it was terminated in accordance with the 
view of the American Telephone & Telegraph Company. At the 
meeting of the board of directors, January 30, 1920, the chair- 
man explained the growth of the companies comprising the group 
and the view of the American Telephone & Telegraph Company 
as follows,— 

“Since the time of the organization, State Utility Com- 
missions have been organized in the several states, and rate cases 
in behalf of some companies have had to be conducted under 
the auspices of the Chicago headquarters, which, with respect 
to states other than Illinois, was somewhat objectionable. Under 
P.U.R.1929B. 
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control of State Utilities Commissions home companies seemed to 
be in more favorable position than companies managed from other 
states. It is now the view of the American Telephone & Tele- 
graph Company that on account of the very large growth of the 
several properties, the regulation of rates by the State Utilities 
Commissions, and because of other considerations, the group 
idea does not lend itself to the best interests of the respective com- 
panies. Therefore, it is proposed to officer the Michigan State 
Telephone Company on a state basis and separate it from the 
central group.’ ” 

The Michigan Company (then Michigan State, now Michigan 
Bell) was separated and “officered” accordingly. 

Witnesses, officers of both the Michigan and the American 
Company, testified of conclusion that there was no domination 
of the Michigan Company. The record does not support the con- 
clusion. An annual report of the American Company states that 
“an effective common control over all” associated companies was 
necessary, and that the units “will be closely associated under 
the control of one central organization exercising all the function 
of centralized general administration.” 

Again: 

“ ‘Administration’ is centralized, it is legislative, determina- 
tive of general subjects, supervisory and judicial, acts alike for 
all branches and divisions and may be located apart from the 
seats of action. 

“ ‘Operation’ is executive. It is the action, the operation su- 
preme as to local questions but responsible to the central adminis- 
tration. It may be separated into divisions or departments each 
having operating relations with the other but no lines of authority 
between them. 

“In the Bell System the ‘administration’ is in the American 
Telephone & Telegraph Company, the central company. The 
‘operation’ is in the Associated Companies, each operating on de- 
fined lines in distinct territory, each in fact an operating division 
and no more.” 

A review of all the evidence is convincing that in the Bell Sys- 
tem the Michigan Company is merely an operating unit, “operat- 
ing on defined lines,” and the lines, to achieve standardization 
P.U.R.1929B. 
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in method, practice, materials, and equipment, are most minutely 
defined and are as minutely followed. 

The Michigan Company is no more engaged in conducting 
and carrying on a telephone business than is the ordinary station 
agent engaged in conducting and carrying on the railroad business 
of his employer. The agent must use reason and intelligence, 
and has a certain discretion, but it would be remarkable were his 
“lines” as closely defined as are those of the Michigan Company. 
The admitted purpose of having in this state a separate corporate 
entity has been stated and quoted. 

[3] Where a corporation is so organized and controlled and its 
affairs so conducted as to make it a mere instrumentality or agent 
or adjunct of another corporation, its separate existence as a dis- 
tinct corporate entity will be ignored and the two corporations 
will be regarded in legal contemplation as one unit. In Re 
Muncie Pulp Co. 71 C. C. A. 530, 139 Fed. 546 ; Interstate Teleg. 
Co. v. Baltimore & O. Teleg. Co. 51 Fed. 49; Wormser on Dis- 
regard of the Corp. Fiction, 54. When a corporation exists as a 
device to evade legal obligations, the courts without regard to 
actual fraud will disregard the entity theory. Higgins v. Cali- 
fornia Petroleum & Asphalt Co. 147 Cal. 363, 81 Pac. 1070: 
Brundred v. Rice, 49 Ohio St. 640, 32 N. E. 169; Donovan v. 
Purtell, 216 Ill. 629, 75 N. E. 334, 

[4] That the Michigan Company is a mere agent or instru- 
mentality of the American Company is established. We think 
that it is also apparent that a purpose of the separate entity is to 
avoid full investigation and control by the Public Utilities Com- 
mission of the state to the injury of the public. The difference 
in entity going out, the contract goes with it. The American 
Company cannot contract with itself. 

It is urged that there is former adjudication by reason of De- 
troit v. Railroad Commission, 209 Mich. 395, P.U.R.1920D, 
867, 177 N. W. 306, and Michigan Pub. Utilities Commission 
v. Michigan State Teleph. Co. 228 Mich. 658, P.U.R.1925C, 158, 
200 N. W. 749. Those were rate cases. A basic and necessary 
concession involved in the very structure of that litigation was 
that the Michigan Company was conducting and carrying on a 


telephone business in the state. The purpose of the litigation was 
P.U.R.1929B. 
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to fix its rates in its business in the state. From such concession 
it followed that the Michigan Company had capacity and ability 
to make the contract in question, and the inquiry respecting it 
was whether, in view of the relations of the companies, the con- 
tract was fair. The plaintiff here was not a party in that litiga- 
tion, and the adjudications there offer no bar to this action to 
forfeit franchise. 7 Thompson on Corp. (3d Ed.), page 840; 
6 C. J. 816; 15 R. C. L. 1029. 

[5] Under the statute authorizing this proceeding in quo war- 
ranto (3 Comp. Laws 1915 (13536), et seq.), a general judg- 
ment of ouster is not required. Attorney General ex rel. James 
v. National Cash Register Co. 182 Mich. 99, 148 N. W. 420. 
It may be “an ouster to do the particular act complained of.” 
The sole relief here sought is of the contract in question, that 
defendant be ousted of right to have credit in a computation of 
rates for payments to the American Company under and as upon 
the contract. 

Plaintiff is entitled to the relief. Judgment of ouster will be 
entered accordingly. 


Fellows, J., dissenting: Admittedly the 44 per cent contract 
(now 4 per cent) is the sole cause of this litigation. The at- 
torney general, I think, makes it clear in briefs and upon oral 
argument that he does not desire to paralyze the business of the 
state by ousting the defendant completely from doing telephone 
business in the state, and, as I understand the opinion of my 
brother Clark, the judgment of ouster he says should be entered 
does not go so far. In other words, the defendant will “be ousted 
of right to have credit in a computation of rates for payments 
to the American Company under and as upon the contract.” I 
shall presently consider the propriety of quo warranto proceed- 
ings to test the validity of the contract and what I shall now say 
will be upon the theory that the action is an appropriate one for 
the purpose. 

The original 43 per cent contract between the Michigan Com- 
pany and the predecessor of the American Telephone & Tele- 
graph Company (the Bell Company) was entered into when that 


company owned not a share of stock in the Michigan Company 
P.U.R.1929B. 
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and the business relations between the two companies have been 
substantially the same after as before the American Company 
commenced to buy stock in the Michigan Company. The contract 
was before this court in Detroit v. Michigan R. Commission, 209 
Mich. 395, P.U.R.1920D, 867, 177 N. W. 306, and in Michigan 
Pub. Utilities Commission v. Michigan State Teleph. Co. 228 
Mich 658, P.U.R.1925C, 158, 200 N. W. 749, and before the 
United States Supreme Court in Houston v. Southwestern Bell 
Teleph. Co. 259 U. S. 318, 66 L. ed. 961, P.U.R.1922D, 793, 
42 Sup. Ct. Rep. 486, and Missouri ex rel. Southwestern Bell 
Teleph. Co. v. Public Service Commission, 262 U. S. 276, 67 L. 
ed. 981, P.U.R.1923C, 193, 43 Sup. Ct. Rep. 544, 31 A.L.R. 
807. I was disqualified in the Detroit Case (supra) and, of 
course, did not read the record although I was somewhat familiar 
with the proofs. I did sit in the Michigan Pub. Utilities Com- 
mission Case (supra) and I then read the record in that case, so 
far as it pertained to the 4} per cent contract and the depreciation 
reserve, and at the same time I read the record in the Houston 
Case (supra) and the record in the Southwestern Bell Case 
(supra) so far as they pertained to these subjects. I have read 
the voluminous record in the instant case with care and I must 
confess that upon the question of the 44 per cent contract, so far 
as I am able to discover, the records in all the cases are substan- 
tially identical and in many instances the same witnesses appear. 
In all of the decided cases the American Telephone & Telegraph 
Company owned all or substantially all of the stock of the local 
company ; in all of the cases this fact was stressed and in all of 
these cases the validity of the 44 per cent contract was sustained. 
In each of the decided cases, this result was reached having in 
mind the rule that agreements between the parent and subsidiary 
companies must be closely scrutinized, and if procured by dom- 
ination or unfairly, should be disregarded in a rate-making case. 
But each case recognized that the men who furnish the money 
to run a business should have some reasonable say as to its proper 
expenditures and management; as stated by Mr. Justice Me- 
Reynolds in the Southwestern Bell Case, supra, at p. 200 of 
P.U.R.19238C : 


“Tt must never be forgotten that while the state may regulate 
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with a view to enforcing reasonable rates and charges, it is not 
the owner of the property of public utility companies and is not 
clothed with the general power of management incident to owner- 
ship. The applicable general rule is well expressed in State 
P. U. C. ex rel. Springfield v. Springfield Gas & E. Co. 291 Iil. 
209, 234, P.U.R.1920C, 640, 125 N. E. 891. 

“The Commission is not the financial manager of the cor- 
poration and it is not empowered to substitute its judgment for 
that of the directors of the corporation; nor can it ignore items 
charged by the utility as operating expenses unless there is an 
abuse of discretion in that regard by the corporate officers.’ ” 

I see no reason for reaching a different conclusion in the in- 
stant case than that reached in the cases cited. 

But forgetting the other cases and taking this record alone, 
I am satisfied that the state has signally failed to establish dom- 
ination over the Michigan Company in the offensive or illegal 
sense by the American Company. The contract which it is 
claimed was procured by domination is the same in essentials 
as the earlier contracts made when the American Company and 
its predecessor had no financial interest in the Michigan Com- 
pany, and is substantially the same as entered into with com- 
panies in which it does not own the controlling stock. Speaking 
from this record and this record alone, I am satisfied the services 
performed under this contract are worth every dollar the 
Michigan Company pays. 

Some of us remember the advent of the telephone, the little 
exchanges which sprung into being with their crude instruments 
and cruder service. This record discloses the millions upon 
millions which have been expended by the American Telephone 
& Telegraph Company in the development and perfection of 
telephony, the benefit of which and of future developments are 
and will be available to defendant under the contract assailed. 
Mr. Jackson who was the first president of the Michigan Com- 
pany, and its president in 1887 when the first contract was 
entered into with the Bell Company (predecessor of the American 
Telephone & Telegraph Company) and who is now retired, 
testifies : 


“Well, generally speaking, I may say that I have considered; 
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and I do now consider, that the agreement for the use of the 
Bell instruments, and all that is implied thereby is the greatest 
asset that the Michigan State Telephone Company has.” 

While of little moment to this case, it is interesting historically 
to note that in the instant case the attorney gencral is insisting 
that the American Company come into the state and become 
domesticated at the peril to the defendant of losing its franchise, 
and in 1909 the then attorney general insisted that the American 
Company keep out of the state, and this court in American 
Teleph. & Teleg. Co. v. Secretary of State, 159 Mich. 195, 123 
N. W. 568, refused it permission to come into the state and be- 
come domesticated. But, of course, times do change. 

The remedy by quo warranto is an extraordinary remedy. It 
is resorted to against corporations for violation of the privileges 
conferred upon them by the state. Complete ouster is not re- 
quired. In Attorney General ex rel. James v. National Cash 
Register Co. 182 Mich. 99, 148 N. W. 420, the defendant was 
assessed the maximum fine and ousted from continuing its illegal 
practices some of which were set up in the opinion. Here the 
defendant will not be ousted from continuing any illegal prac- 
tices, because it is not claimed that it has been guilty of any 
illegal practices; it will be ousted and only ousted of its right 
in a rate-making case to have credit by the Michigan Utilities 
Commission for payments made to the American Company pur- 
suant to the terms of the contract. What testimony shall be 
received, and what credits shall be given by the Commission in 
a rate proceeding before that body is, in the first instance, for 
the determination of the Commission, subject, of course, to 
judicial review. This court ought not on quo warranto oust the 
defendant or any other corporations from introducing any evi- 
dence it sees fit or asserting any rights it may be advised it has 
in proceedings had before the administrative boards of the state. 
If the defendant has ceased to function as a corporation of this 
state and is but a cloak or dummy under which, and through 
which, the American Company is doing the telephone business 
of the state (which claim the state, in my judgment, has signally 
failed to establish), if it is no longer exercising its corporate 


franchises, it should be ousted in foto. 
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Proceedings in quo warranto should not be used to decide for 
the Commission and in advance of a proceeding before it, what 
evidence shall and what shall not be considered by it, what claims 
shall be and what claims shall not be considered by that body, 
if and when it has occasion to act in the future. Nor should 
such proceedings be used as a club; nor should this court enter 
a judgment which may under any circumstance be regarded as 
only a gesture. In my judgment this proceeding should be dis- 
missed, leaving to the Commission to decide in the first instance, 
and subject to judicial review, what it will consider and what it 
will not consider in rate proceedings which may in the future 
come before it. 


Before the entire bench except Potter, J. 





MISSOURI PUBLIC SERVICE COMMISSION, 


RE MISSOURI NATURAL GAS COMPANY. 
[Case No. 6247.] 


Service — Gas — British Thermal Units. 

Notwithstanding a general order calling for an average heating 
value of 570 B.T.U., the Commission was of the opinion that a satis- 
factory gas service could be furnished to the public by using gas con- 
taining a heating value of 480 units per cubic foot, but that the lower 
heating value should also be reflected in rates to be charged in view 
of the economy of manufacturing gas with a lower standard. 


{February 11, 1929.] 


AppLicaTIon of a gas company for a certificate of convenience 
and necessity to erect, maintain, and operate a gas plant and gas 
distributing system in certain territory; granted. 


By the Commission: This case is before the Commission 
upon the application of the Missouri Natural Gas Company, a 
Missouri corporation, hereinafter referred to as the applicant, for 
an order of the Commission granting said applicant a certificate 


of convenience and necessity to construct, maintain, and operate 
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a gas plant and distribution system in the city of Poplar Bluff, 
Missouri, and the subdivisions of said city known as Kellytown 
and Vinegar Hill, all in Butler county, Missouri. 

The application is accompanied by the following exhibits: 

Map showing the location of the gas mains which the applicant 
proposes to construct in and across the streets of said city. 

Certified copy of the franchise granted the applicant by the 
city of Poplar Bluff. 

Specifications of the distribution system as herein proposed. 

The application shows that the city of Poplar Bluff granted 
the applicant a franchise for the construction, maintenance, and 
operation of a gas plant and distribution system in said city on 
the 6th day of February, 1928, there being no public utility 
furnishing gas service in that said city. 

The applicant’s estimate of the cost of the gas plant and dis- 
tribution systems is $204,462. The application shows that on 
December 15, 1928, 983 customers had signed for gas service. 
The estimated gross revenue from the operation of the plant is 
given as $42,000 per year and the operating expenses as $20,660, 
leaving $21,340, or a rate of 10.4 per cent for depreciation and 
return on the investment. 

It is noted in the application that the applicant is proposing 
to construct a gas plant and furnish to the public gas having a 
heat content of 480 B.T.U., whereas the standard fixed by this 
Commission in General Order No. 20, calls for an average heat- 
ing value of 570 B.T.U., unless specifically authorized by the 
Commission to have a different heating value. It is the opinion 
of the Commission that satisfactory gas service can be furnished 
the public by using gas containing a heat value of 480 B.T.U. 
per cubic foot but the lower heating value should also be reflected 
in the rates to be charged for that service, the gas with a low 
heating value being a cheaper gas to manufacture than that of a 
higher value. 

There appears to be no objections to the construction of the 
proposed plant and distribution systems and the Commission, 


after considering all the evidence filed herein, finds that the 
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public convenience and necessity reasonably require the construc- 
tion, maintenance, and operation of the gas plant and distribu- 
tion systems as herein proposed. 

Ing, Chairman, Calfee, Painter, and Porter, Commissioners, 
concur; Hutchison, Commissioner, absent. 





MARYLAND COURT OF APPEALS. 


UNITED RAILWAYS & ELECTRIC COMPANY | 
OF BALTIMORE 
v. 
HAROLD E. WEST et al. 
[No. 71.] 
(— Ma. —, — Atl. —) 


Return — Confiscation — Percentage allowed — Street railways. 

The Commission in limiting a street railway company to a rate 
schedule which would permit the earning by reasonably efficient manage- 
ment of a return of 6.26 per cent on the total value of its property was 
held not to have deprived the corporation of its property without due 
process of law and such rate was held not to be confiscatory. 


(Parke, J., dissents.) 
{March 20, 1929.] 
Apprat from decree of Circuit Court No. 2 of Baltimore City 


refusing to annul rate order of the Public Service Commission 
affecting a strect railway; decree of lower court affirmed. 


Offutt, J.: The most important question presented by this 
appeal is whether the Public Service Commission of Maryland 
in limiting the United Railways & Electric Company of Balti- 
more to a rate schedule which permits it to earn by reasonably 
efficient management a return of 6.26 per cent on the total value 
of its property deprives it of its property without due process of 


law. 
While that question was considered and decided adversely to 


appellant’s contention in West v. United R. & Electrie Co. 155 
Md. 572, P.U.R.1928D, 141, P.U.R.1928D, 193, 142 Atl. 870, 
P.U.R.1929B. 
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the decree in that case was reversed and the case remanded that 
the allowance made by the Commission for the annual deprecia- 
tion of the company’s property might be reconsidered and deter- 
mined in accordance with the views expressed in the opinion. 

Subsequent to the remand proceedings were had which resulted 
in increasing the allowance for depreciation by $755,116, and 
following that increase the Commission revised the schedule of 
rates fixed in its order involved in the former appeal, and per- 
mitted appellant to charge a base rate of 8} cents when tokens 
were sold, or 10 cents cash, for the transportation of passengers 
over twelve years of age, as compared with 7$ cents when tokens 
were sold or 9 cents cash, allowed by its previous order. 


Thereupon the appellant filed a supplemental bill in which 
omitting so much as is merely argumentative or historical it al- 


leges: “As the Commission thus found, all the evidence before 
the Commission showed, and the fact is, said increase in rate per- 
mitted by Order No. 13450 is not more than is required to in- 
erease the company’s annual return by $755,116, viz., the 
amount of the increase in annual allowance for depreciation, and 
the increased rates permitted by Order No. 12639, P.U.R.1928C, 
604, as so amended by Order No. 153420, P.U.R.1929A, 180, 
will yield the company an annual return not more in any event 
than $4,691,606, the amount which the Commission in its opin- 
ion filed February 10, 1928, supra, found could reasonably be 
expected from the rates fixed by Order No. 12639. 

The annual return that can be expected by the company from 
said rates (as increased by Order No. 13420, supra) is not more 
than $4,691,606, and not more than 6.26 per cent on the fair 
value of the company’s property, and an annual return of $4,- 
691,606, or of 6.26 per cent, would be substantially less than a 
fair return such as the company is entitled under the Constitu- 
tion of the United States, and also under the Maryland Bill of 
Rights and the Public Service Commission Law, to be permitted 
to earn. Said Order No. 12639, supra, as so amended by Order 
No. 13420, supra, of the Commission, therefore, and any prior 
orders of the Commission limiting the company to the same or 


lower rates, are contrary to the 14th Amendment of the Consti- 
P.U.R.1929B. 
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tution of the United States and to the Maryland Bill of Rights 
and the Public Service Commission Law and are null and void, 
and, so long as they are enforced, deprive the company of its 
property without due process of law, and said orders and the 
rates, regulations, practices, acts, and services fixed thereby are 
unlawful and unreasonable. 

“In each and all of the following respects Order No. 12639, 
supra (as amended by Order No. 13420, supra), of the Commis- 
sion, and the Commission’s opinion made a part of Order No. 
12639, supra (as modified by the opinion made a part of Order 
No. 13420, supra), and any prior orders of the Commission 
limiting the company to the same or lower rates, and the rates, 
regulations, practices, acts, and services fixed by said orders, or 
any of them, are unlawful, unreasonable, arbitrary, unsupported 
by any substantial evidence, contrary to the facts established by 
substantial evidence, confiscatory and contrary to the 14th 
Amendment of the Constitution of the United States and to the 
Maryland Bill of Rights and the Public Service Commission Law 
and null and void. 

“The Commission by said order burdened the company with a 
substantial loss of revenue by requiring it to abolish the second 
fare upon its Halethorpe line, which loss, without any compen- 
sating offset, and without any lawful reason for abolition of said 
fares, further diminishes the inadequate return upon the com- 
pany’s property. 

“That the action of the Commission in so refusing to allow the 
company to charge and collect for its service the rates of fare 
proposed and required by it, limiting it to the rates specified and 
provided in said opinion and said order of February 10, 1928, 
supra, as modified and amended by said opinion and said order of 
November 28, 1928, supra, and abolishing its second fare on its 
Halethorpe line is, therefore, not only unreasonable but confisea- 
tory, unlawful and void,and constitutes a taking of the company’s 
property without adequate compensation and without due process 
of law.” 

Upon those allegations it prayed: 

That the aforesaid Order No. 12639, passed February 10, 
P.U.R.1929B. 
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1928, P.U.R.1928C, 604, as amended by the aforesaid Order No. 
13420, passed November 28, 1928, P.U.R.1929A, 180, of the 
Public Service Commission of Maryland, the defendants herein, 
in so far as it purports to limit the rates of the United Railways 
& Electric Company of Baltimore, the plaintiff herein, so as to 
prevent the plaintiff from charging a flat rate of 10 cents or from 
making similar increases in commutation and other special rates 
or from continuing the first and second fare zones on the Hale- 
thorpe line as they existed on February 10, 1928, and any prior 
orders of the Commission in so far as they purport so to limit 
the rates of the company, and the rates, regulations, practices, 
acts, and services fixed by said orders or any of them in so far as 
they purport to limit the company as aforesaid, be adjudged and 
decreed to be unlawful, unreasonable, unconstitutional, null and 
void and be vacated and set aside. 

That the defendants, Harold E. West, chairman, and J. Frank 
Harper and Steuart Purcell, members, constituting the Public 
Service Commission of Maryland, and their respective successors 
in office, agents and attorneys, and all persons acting under their 
authority may be perpetually and also preliminarily pending this 
suit, restrained and enjoined from enforcing or continuing in 
force against the plaintiff the aforesaid Order No. 12639, supra 
(as amended by the aforesaid Order No. 13420, supra) in so far 
as it purports to limit the rates of the plaintiff so as to prevent 
the plaintiff from charging a flat rate of 10 cents or from making 
similar increases in commutation and other special rates of from 
continuing the first and second fare zones on the Halethorpe line 
as they existed on February 10, 1928, or any prior orders of the 
Commission in so far as they purport so to limit the rates of the 
company. 

The appellee answered the bill stating that “on November 28, 
1928, the Commission filed an opinion and passed Order No. 
13420, P.U.R.1929A, 180 (of which the opinion was made part), 
by which opinion it found that $1,638,660 (instead of $883,544 
previously allowed) is the proper annual amount to be allowed 
for depreciation, to conform with the opinion of the court of 


appeals of Maryland, and increased the company’s rate of fare to 
P.U.R.1929B. 
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10 cents cash, or four tokens for 35 cents, other fares to remain 
as established by Order No. 12639, P.U.R.1928C, 604. That 
the increase in fare so allowed by the Commission was intended 
to furnish only sufficient revenue to supply the increase made in 
the annual depreciation allowance of the company,” admitting 
that “(1) that the present fair value of the company’s property 
used in the public service is $75,000,000; (2) that the annual 
return which the Commission estimated would be yielded by the 
rates fixed in Order No. 12639 was $4,961,606; and that the 
same would amount to a return of 6.26 per cent on the fair value 
of the company’s property,” and denying the allegations of the 
ninth and tenth paragraphs from which we have quoted. 

The case was heard upon those pleadings, and a transcript of 
the proceedings before the Commission and at the conclusion of 
the hearing the court refused the injunction prayed and dis- 
missed the bill. The appeal from that decree submits three ques- 
tions (1) whether a schedule of rates which permits the appel- 
lant to earn 6.26 per cent on the fair value of its property is con- 
fiscatory, (2) whether any schedule of rates less than that pro- 
posed by it, to wit, a flat rate of 10 cents and “similar increases” 
in commutation and other special rates, is confiscatory, and (3) 
whether so much of the order of the Commission as consolidates 
the first and second fare zones on the Halethorpe line as they ex- 
isted on February 10, 1928, is unlawful. 

These several questions were, as we have stated, submitted to 
this court at an earlier stage of this proceeding, West v. Public 
Service Commission, supra, and as nothing which has transpired 
since has any direct connection with them, it is unnecessary to 
repeat or to restate the reasons which led us in that case to decide 
upon the evidence now as then, before us: (1) That a rate sched- 
ule which permitted the company to earn by reasonably efficient 
management 6.26 per cent on the fair value of its property was 
not confiscatory, (2) that any schedule of rates less than that 
proposed by the company, to wit, a flat fare of 10 cents and 
“similar increases” in commutation and other special rates was 
not necessarily confiscatory, and (3) that the consolidation of the 
first and second zones on the Halethorpe line was not unlawful. 
P.U.R.1929B. 
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Sut it is sufficient to say, that for the reasons given in the opinion 
filed in that case, we find no error in the decree from which this 
appeal was taken, and it will, therefore, be affirmed. 

Decree affirmed, with costs. 


Bond, C. J., while still holding the views expressed in the 
dissenting opinions filed on the former appeal in this litigation, 
I take the questions to be closed in this court by the previous 
decision. 





MONTANA PUBLIC SERVICE COMMISSION, 


JOHN SCONFIENZA et al. 


v. 
BUTTE ELECTRIC RAILWAY COMPANY. 


[Docket No. 1023, Report & Order No. 1531.] 


Commissions — Jurisdiction — Acts of other departments. 

1. The Public Service Commission is not invested by law with ju- 
dicial powers nor is it given the authority to pass upon the validity 
of acts of other departments in the state, p. 476. 

Commissions — Rank of Public Service and Highway Commissions. 

2. The State Highway Commission is a co-ordinate legislative 
agency and, as such, equal in rank, importance, independence, and dig- 
nity to other legislative agencies, and there is nothing in the act cre- 
ating it that makes it subordinate to the Public Service Commission, 
p. 476. 

Commissions — Conflict of powers — Highway and Public Service 
Commissions, 

3. A duty exclusively entrusted to and enjoined upon the Highway 
Commission involves the performance of an official act by it that no 
other co-ordinate department such as the Public Service Commission 
has any lawful authority or inherent power to characterize as invalid 
or to attempt to lay its coercive hand thereon, p. 476. 

Commissions — Presumption in favor of other Commissions, 

4. The Public Service Commission is bound by the presumption 
that the acts of other Commissions, and until such a time as a 
competent tribunal has declared that such acts are invalid, the Public 
Service Commission has no authority to enter conflicting orders, p. 476. 


{February 13, 1929.] 


ComPLaInt against street railway utility seeking an order of 
P.U.R.1929B. 
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the Commission requiring the utility to extend its tracks; com- 
plaint dismissed. 

Appearances: James T. Fitzgerald, Attorney, Butte, for the 
complainants; D. G. Stivers, Attorney, Butte, for the respond- 
ent, Butte Electric Railway Company, and Francis A. Silver, 
Counsel, for the Commission. 


By the Commission: John Sconfienza and numerous other 
residents of Meaderville, an unincorporated community, situated 
approximately one mile to the north and east of the corporate 
limits of the city of Butte, Silver Bow county, Montana, com- 
plain to the Commission against the action of the Butte Electric 
Railway Company, a public utility engaged in furnishing street 
railway service to the city of Butte and immediate environs, in 
removing its terminus to a point approximately 380 feet closer to 
the corporate limits of the city of Butte. The change in ter- 
minus was brought about by the removal of 380 feet of track on 
Main street, Meaderville. Complainants allege that as a result 
of the curtailment in trackage facilities, the street railway serv- 
ice is inadequate, insufficient, and results in unjust discrimina- 
tion against the residents of Meaderville. 

The Butte Electric Railway Company (hereinafter termed 
“utility”), answers the complaint with the admission that it has 
changed its tracks as alleged; disclaims any “wish or desire to 
shorten its line as set out in said complaint or to change its track,” 
and pleads affirmatively that the said change in terminus was 
effected by it in complying with an order of the State Highway 
Commission of the state of Montana directing it to remove the 
said 380 feet of track and after securing the consent and ap- 
proval of this Commission to such removal. 


To the affirmative matter in the utility’s answer, the com- 
plainants by reply “deny that the State Highway Commission of 
Montana has or hed any jurisdiction, right, or authority, to 
make any legal or valid order or direction, or any order or di- 
rection of any legal force or effect, ordering, directing, or re- 
quiring said respondent to change and move, or to change or 
move its railway tracks or line in Meaderville, Montana; that 
any alleged or purported or pretended order or direction or re- 
P.U.R.1929B. 
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quirement of said State Highway Commission to the said re- 
spondent in the premises, was a usurpation of power or author- 
ity, and the same was not duly given or made.” 

It appears from the evidence adduced at the public hearing 
held herein that Meaderville is a community of about one thou- 
sand people, composed largely of miners employed in the Butte 
mines, their families, and business men engaged in catering to the 
needs of the community, and that for more than forty years, the 
utility has served the community with street railway service. At 
one time, the utility’s terminus was at a point approximately 800 
feet beyond its present terminus. At just what time or under 
what circumstances the utility abandoned its tracks beyond the 
terminus that was in existence at the time of the issuance of the 
order of the State Highway Commission, hereinafter set forth, 
do not appear from the record. The complainants, however, con- 
tend that the old terminus of the utility should be re-established. 
In behalf of their complaint, they make a showing that the pres- 
ent terminus is located at such a point as to require a large 
portion of the residents of Meaderville to walk considerable dis- 
tances to avail themselves of the street car service, and that 
by reason of the existence of some five or six soft-drink parlors on 
Main street, one of which is opposite the present terminus, the 
situation is obnoxious to the feminine population that have to 
pass in front of these dispensaries. 

The utility makes the showing that the removal of its tracks 
was in no manner instigated by it but that on the other hand it 
opposed a curtailment of its tracks and complied with the order 
of the State Highway Commission only after receiving legal 
advice that it was legally bound to obey the order. It further 
expressed its willingness to abide by any lawful order that this 
Commission might make in the premises. 

The State Highway Commission, on May 18, 1928, made an 
order for the removal of the utility’s tracks as is evidenced by a 
certified copy of its minutes introduced in the records. The 
minute entry is as follows: 

“The Commission discussed with the Silver Bow County Com- 
missioners the necessity for having removed the track of the 


Butte Street Electric Railway Company, located in Main street, 
P.U.R.1929B. 





SCONFIENZA yv. BUTTE ELECTRIC RY. CO. 475 


Meaderville, near the north end of this paving contract. A field 
inspection had disclosed that public necessity, convenience and 
safety demand the removal of 380 feet of the track, from the 
north end to a point near the Leonard Mine yard entrance, be- 
cause the street is too narrow to accommodate the 20-foot con- 
crete pavement and 4-foot shoulders on each side, and also permit 
the track to remain. It was, therefore, the finding of the Com- 
mission that the track must be removed in the interest of the 
public welfare in using this state highway, and the Commission 
directed that a communication be addressed to the Butte Street 
Electric Railway Company, ordering the immediate removal of 
the 380 feet of the street railway track above described.” 

The record discloses that Main street, in Meaderville, for a 
distance of about one thousand feet, is embraced within Federal 
Aid Project No. 242-B, a state highway project undertaken by 
the State Highway Commission in conjunction with the Burean 
of Public Roads, under the provisions of the Federal Highway 
Act (42 Stat. 212; 28 USCA 3). The project, a 28-foot high- 
way, extends from Silver Bow county—Jefferson county boun- 
dary line to the eastern limits of the city of Butte. It was 
surveyed and located by the engineering department of the State 
Highway Commission and approved by the Bureau of Public 
Roads. That portion of the project, extending from the point 
where the state highway intersects Main street, Meaderville, to 
the city limits of Butte, consists of a 20-foot strip of concrete 
pavement with 4-foot shoulders on either side. The present loca- 
tion of the state highway will not permit the extension of the 
street railway track on Main street without impinging upon the 
state highway. 

The complainants contend that the order of the State Highway 
Commission requiring the utility to remove its tracks was void 
by reason of lack of jurisdiction and because the order was not 
duly given or made, it being the contention that the order was 
made without notice to interested parties, such as complainants, 
and without public hearing where interested parties could pre- 
sent their objections. 

It is further contended that the Public Service Commission 


of Montana, under its authority to require public utilities to ren- 
P.U.R.1929B. 
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der adequate service (§ 3899 R. C. M. 1921), has the right and 
power in this proceeding to require the utility to relay its tracks 
upon the said state highway despite the order of the State High- 
way Commission. 

[1] As to the first contention, it is clear that it presents pure- 
ly a judicial question that is beyond our jurisdiction to deter- 
mine. The supreme court of Montana has held the Public Serv- 
ice Commission to be “‘a mere administrative agency created to 
carry into effect the legislative will’ with “only limited powers, 
to be ascertained by reference to the statute creating it, and any 
reasonable doubt as to the grant of a particular power will be 
resolved against the existence of the power.” State ex rel. 
Thatcher v. Boyle, 62 Mont. 97, 102, 204 Pac. 378. Nowhere 
in the Public Service Commission Act (Chap. 52, Laws of 1913, 
§ 3879 et seq. R. C. M. 1921), are we invested with judicial 
powers or given the authority to pass upon the validity of acts of 
other departments of the state. 

[2-4] The State Highway Commission is likewise an ad- 
ministrative agency of the state, created to carry into effect the 
legislative will, (§ 1783 et seq. R. C. M. 1921, Chap. 129, Laws 
of 1925). As pointed out in State v. State Highway Commis- 
sion, 82 Mont. 63, 65, 265 Pac. 1, the State Highway Commis- 
sion was created “for the purpose of securing a uniform system 
of highways throughout the state, and of obtaining the benefit of 
Federal aid under the acts of Congress.” There is nothing in the 
act creating it that makes it subordinate to this Commission. It 
is a co-ordinate legislative agency and as such, equal in rank, 
importance, independence, and dignity to other legislative agen- 
cies. A duty exclusively entrusted to and enjoined upon it in- 
volves the performance of an official act by it that no other co- 
ordinate department has lawful authority or inherent power to 
characterize as invalid or to attempt to lay its coercive hand 
thereon. The State Highway Commission has the power and 
authority to acquire by purchase, eminent domain, or otherwise, 
rights-of-way for state highways and to lay out, alter, construct, 
improve, and maintain highways (§ 1797 R. C. M. 1921). It 
is lawful for the Board of County Commissioners to transfer 
and convey rights-of-way over and along county roads for state 
P.U.R.1929B. 

















SCONFIENZA v. BUTTE ELECTRIC RY. CO. 477 


highways, and it is their duty to make such transfer or convey- 
ance upon receiving notice from the State Highway Commission 
that a state read has been established and definitely located over 
a county road and that said road will be improved and maintained 
by the state and that funds are available for the immediate con- 
struction of such road (§ 1795 R. C. M. 1921). Under express 
statutory authority, the State Highway Commission undertook 
the establishment of the instant project and by arrangement with 
the Board of County Commissioners of Silver Bow county, was 
granted the right to a right-of-way over the county road, which 
constitutes Main street in Meaderville. While the record is 
silent as to the precise nature of the action of the Board of 
County Commissioners, it is clear that the state highway was 
built in its present location with its consent and approval and 
that, under the mandatory provisions of § 1795, supra, the Board 
of County Commissioners was obliged to grant a right-of-way for 
the purpose of constructing the said state highway. Whether or 
not there existed franchise obligations in favor of the public pre- 
venting the Board of County Commissioners from granting a 
right-of-way on Main street can not be determined from the 
record herein as there is no evidence disclosing the terms of such 
franchise, if in fact such a franchise exists; nor is this a proper 
tribunal for the enforcement of franchise obligations in a situa- 
tion where a co-ordinate state agency, acting within the scope 
of its statutory authority, does or performs some act alleged to 
impinge upon franchise obligations or rights. The acts of a 
public officer or Board are presumably valid and legal (Subdiv. 
15, § 10606, R. C. M. 1921). This Commission is bound by that 
presumption in the present case, until such time as a competent 
tribunal has declared the acts of the State Highway Commission 
invalid. This is the view we adopted when the matter was first 
presented to us by the utility and further consideration has but 
strengthened us in our belief that we are bound to respect the 
order of the State Highway Commission until it is legally set 
aside by appropriate action. As to whether the State Highway 
Commission’s order is open to the objections urged, we express 
no opinion. Under the views herein expressed, and the admitted 
fact that it is not practicable under existing circumstances to 
P.U.R.1929B. 
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extend the utility’s tracks on Main street without impinging up- 
on the state highway, and the further fact that by reason of the 
topography of the country it is not feasible to extend the utility’s 
tracks down any other street or thoroughfare, the complaint here- 
in must be dismissed. 

An appropriate order will be entered. [Order omitted. ] 





NEW YORK SUPREME COURT. 


NEW YORK CENTRAL ELECTRIC CORPORATION 


v. 
VILLAGE OF CASTILE et al. 


(— Mise. —, — N. Y. Supp. —.) 


Municipal plants — Electricity — Authority of the Commission. 
The right of a municipal plant to make an extension of service 
beyond its own corporate limits must be with the consent and approval 
of the Commission if there is another company furnishing such service 
in that territory, and an attempted extension without such authority 
under such circumstances will be restrained. 


[February 9, 1929.] 


AppiicaTion of an electric company for an injunction to 
restrain proposed extension by a municipal plant; granted. 

Appearances: Clarence H. Greff, Attorney for plaintiff; 
Henry W. Killeen, of Counsel; Edmund B. Windsor, Attorney 
for defendants. 


Pierce, J.: The plaintiff is the owner and operating an elec- 
tric lighting system in the village of Perry and town of Castile. 
The village of Castile has an electric lighting plant in the village, 
lighting the streets and furnishing light and power to such of 
the inhabitants of the village as desire it, the system having been 
heretofore extended somewhat outside of the village limits. The 
plaintiff, or its predecessor, has received authority from the town 
board of the town of Castile to set its poles and string wires in 
and along the streets and highways of the town outside of the 
village of Castile, and has received the consent and approval of 
P.U.R.1929B. 
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the Public Service Commission of the state of New York for 
leave to operate its plant and to furnish light to the inhabitants 
of said town. The plaintiff is extending its lines throughout 
the town of Castile outside of the village of Castile. The de- 
fendant village of Castile, acting through its trustees and light 
commissioners, had started to extend its lines throughout the 
town outside of the village of Castile, and this action is brought 
by the plaintiff to restrain the defendant from such extension, 
and a temporary restraining order was obtained, together with 
an order to show cause, on the 19th day of November, 1928, 
why an injunction pendente lite should not be granted, restrain- 
ing, during the pendency of this action and until the further 
order of the court, the defendants, and each and every of them, 
from extending the lines and power system operated by the vil- 
lage of Castile upon and along the highways within the town of 
Castile, until and unless the Public Service Commission shall 
grant its permission and approval so to do. The plaintiff is 
entitled to the protection of a court of equity in an application 
of this character. Brooklyn City R. Co. v. Whalen, 191 App. 
Div. 737, 182 N. Y. Supp. 283. 

Both the plaintiff and the defendant have an electric light 
plant. The defendant’s right to extend beyond the village of 
Castile exists by virtue of § 244 of the Village Law. The right 
to make such extension, however, must be with the consent and 
approval of the Public Service Commission, if there is another 
company furnishing light within the territory into which such 
system is proposed to be extended. There is no dispute but that 
the plaintiff is furnishing light to inhabitants in the town of 
Castile; that it is extending its lines so as to furnish light and 
power to inhabitants not heretofore accessible. There is no 
claim that the defendant has obtained the consent of the Public 
Service Commission to extend its lines. There is no claim that 
it has received the consent of the town authorities to erect poles 
and string wires in and along the streets and highways of the 
town. 

Under these circumstances, I think that the plaintiff is en- 
titled to a continuation of the injunction granted, to continue 
during the pendency of this action or until such time as the 
P.U.R.1929B. 
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consent of the Public Service Commission shall be granted to 
the defendant village of Castile, allowing it to extend its light 
and power lines beyond its present limits. An order to that 
effect may be entered. 





OHIO PUBLIC UTILITIES COMMISSION, 


RE LOGAN GAS COMPANY. 
{Advanced Utility Rate Proceeding Nos. 189-192.] 


Return — Duplication of allowance — Value of leaseholds — Natural 
gas. 

1. Where a company has been allowed reasonable rental charges 
for the possession of natural gas leaseholds which are used and useful 
in the furnishing of its public utility service there is no warrant in 
law for a duplicate allowance of this charge in the guise of a return 
on the value, if any, of such leaseholds, p. 481. 

Valuation — Market value — Natural gas leaseholds. 

2. Isolated transactions involving the transfer of natural gas lease- 
holds do not indicate that there is any general market for such lease- 
holds, p. 482. 

Valuation — Market value — Evidence — Natural gas leases, 

3. The testimony of witnesses purporting to show the market value 
of natural gas leaseholds was held to be too speculative to warrant the 
inclusion of such estimates within a rate base where practically all 
the witnesses admitted that even were properties to change hands, the 
consideration would fluctuate according to the negotiations of the par- 
ties in interest, p. 482. 

Valuation — Book cost — Natural gas leaseholds. 

4. The consideration of actual expenditures of a company out of 
capital is the proper measure of value for items of property for which 
no market value can be used by the Commission and for which there 
is no figure on which a proper allowance for such property can be based, 
p. 482. 

Valuation — General overheads — Theoretical overheads, 

5. The Commission in theoretically reproducing a utility may ap- 
ply a percentage allowance for general overheads which seems to be 
just, fair, and reasonable, p. 482. 


(January 31, 1929.] 
AppricaTion of a gas utility for increased rates; findings of 


value made. 
P.U.R.1929B. 
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Finding and Order Upon Final Valuation. 


By the Commission: This day, after full hearing and argu- 
ment by counsel, this matter came on for consideration upon the 
protests of the respondent, the Logan Gas Company, and of the 
protestants, the City of Marion, Ohio, et al., to the tentative 
valuation of the several classes and kinds of property of the 
Logan Gas Company in the so-called nonordinance towns and 
surrounding territory, and of said property as a whole, as of 
December 31, 1924, as set forth in the finding and order of this 
Commission promulgated upon November 19, 1928, P.U.R. 
1929A, 232. 

The respondent, the Logan Gas Company has alleged numerous 
grounds of protest, and the protesting municipalities, few. These 
protests, in genera! and aside from the claim of the company 
for an additional arbitrary allowance for going concern value, 
a subject which has been fully adjudicated in this state, may 
be said to relate, generally, to the Commission’s allowances in 
the tentative valuation for the company’s gas leaseholds, and for 
general overheads. We shall discuss these two subjects in that 
order. 

[1] Coming now to a consideration of the subject of lease- 
holds and the value ascribed thereto in the order of November 
19, 1928, supra, prescribing a tentative value for this property 
of the Logan Gas Company, the Commission desires to preface 
its further finding in the premises by stating that in a rate- 
review the Commission may make allowances for the reasonable 
operating costs, or for a return upon the investment in used and 
useful property, the maintenance of which lies with the owners. 
In this case, the respondent company both claims and will be 
allowed the reasonable rental charges for the possession of the 
leaseholds which, designated by the company as Class No. 1, 
are used and useful in the furnishing of its public utility service, 
and there is no warrant in law for a duplicate allowance of this 
charge in the guise of a return on the value (if any) of such 
leaseholds, i. e., the company, already imposing upon the public 
the rental charges, as an operating expense, may not ask that 
P.U.R.1929B. 31 
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the public pay to it a second rental, as a return, for the use of 
the same property. 

[2, 3] Again, the testimony which was adduced in the hearing 
on the protests to the tentative valuation, supra, indicates that 
some gas properties, including some leaseholds, have changed 
hands in the last few years. These isolated transactions do not 
convince the Commission that there is any general market for 
gas leaseholds. Even presuming, for the purposes of this case, 
that such a general market did exist, the Commission is forced 
to conclude, after a careful analysis of the transcript, that no 
market value has been shown which can, with reasonableness, be 
accepted for inclusion within a rate base. The personal opinions 
of the witnesses suggest only speculative amounts which are bot- 
tomed on nothing which is tangible or sound. It is admitted by 
practically all of the witnesses in this matter that even though 
these properties were to change hands, the consideration is one 
which must fluctuate according to the negotiations of the parties 
in interest. 

[4] Since no market value can be used by the Commission, 
there is no figure to which we can turn for the proper allowance 
for the leasehold property which we believe and find to be used 
and useful for the convenience of the public in this proceeding, 
other than the book cost, or actual expenditures of the company 
out of capital properly allocated to the items of property of the 
respondent company which are within the jurisdiction of this 
Commission for the purpose of determining just and reasonable 
rates for its public utility service. 

[5] And, now, the subject of the allowance for general over- 
heads: Through a long period of years, the Commission, in 
dealing with the subject of general overheads, has found that 
the items which are generally accepted as comprising the same 
are fully covered by the use of 7 per cent. The amount to be 
allowed in this case, as in practically all others, is purely an 
estimate. The much higher percentage claimed by the respondent 
is also an estimate. Had the respondent come before the Com- 
mission with evidence of the actual cost of such items in the 


building of the plant herein involved, the decision of this body 
P.U.R.1929B. 
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no doubt, would have been materially changed by substantial evi- 
dence. Since, however, we are only theoretically reproducing 
this utility and are not guided in this case by historic data, we 
have seen fit to apply that percentage which, in our experience, 
we have found to be just, fair, and reasonable. The Commis- 
sion, moreover, and as we set forth in the finding fixing the 
tentative valuation, is not unmindful of the unduly high direct 
overheads which have been included in the valuation of the 
respondent’s property in this case. 

The Commission, in reviewing its tentative valuation, has 
found, however, that some discrepancies and errors appear in 
the various allocations to the different cities, towns, and com- 
munities, all of which errors have been properly corrected in 
the summary sheet which will be adopted hereafter as the final 
valuation of the property of the Logan Gas Company involved 
in this proceeding. 

The Commission, therefore, being fully advised in the premi- 
ses, finds: 

That, save and except as the same shall be involved in the 
correction of such summary, the protests filed herein by the pro- 
testants and the respondent are not well taken upon any ground 
thereof ; 

That, save and except as the same shall be changed by the 
correction of such summary, the inventory of such property of 
the Logan Gas Company is not incomplete or inaccurate, and 

That, save and except as the same shall be involved in the 
correction of such summary, the valuation certified herein upon 
the 19th day of November, 1928, is not incorrect. 


Mr. McCulloch did not participate in this opinion and finding. 
P.U.R.1929B. 
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OKLAHOMA CORPORATION COMMISSION. 


RE REGULATIONS PRESCRIBING STANDARDS FOR 
GAS SERVICE. 


[Cause No. 8886, Order No. 4579.] 


Payments — Deposit to secure future payment — Gas. 

1. The only object in permitting a utility to require a deposit is 
that the payment of the current bills of consumers will be guaranteed 
and secured by the posting of the amount required, and, therefore, the 
amount should not exceed the average bill for any given classification 
of consumers, p. 485. 

Payment — Deposit — Interest on deposit. 

2. The amount of interest which the utility should be required to 
pay on deposits for the securing of bills should be the legal rate of 
interest in the state (6 per cent), rather than the current banking rate, 
in view of the fluctuation of the latter, p. 486. 


Service — Statute — Reconstruction — Gas. 

3. A Commission regulation regarding the free extension of gas 
service to domestic consumers was amended so that whenever an ex- 
tension of a distribution system would be necessary for service, the 
utility would be required to furnish and install at least 100 feet of 
main per applicant exclusive of streets, alleys, and rights-of-way of all 
kinds without cost to the applicant, p. 487. 


[January 11, 1929.] 


AMENDMENTs to certain regulations prescribing standards for 
gas service; amendments approved. 


By the Commission: On the 1st day of August, 1928, the 
Corporation Commission of the state of Oklahoma issued its 
notice addressed to all corporations, associations, companies, in- 
dividuals, their trustees, lessees or receivers, successors or as- 


signs, owning, operating or managing any plant or equipment, 
or any part thereof, directly or indirectly for public use, or 
which may supply any commodity to be furnished to the public; 
(a) for the conveyance of gas by pipe line; (b) for the produc- 
tion, transmission, delivery, or furnishing of heat or light with 
gas, that on the 5th day of September, 1928, the Commission 
would conduct a general hearing at its court room in the Capitol 
at Oklahoma City, for the purpose of considering the adoption 


of amendments to Order No. 2089 made and promulgated by 
P.U.R.1929B. 
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the Commission on August 10, 1922, as amended by Order No. 
2273 as of September 23, 1923, and that it would particularly 
consider the adoption of amendments to Rule 36 of said Order 
No. 2089 affecting the cash deposits for the guarantee of the 
payment of current bills and the rate of interest which shall be 
paid by public utilities thereon, as well as the amendment to 
Rule 40 of said Order No. 2089 as reflected by Order No. 2273 
affecting the extension of gas mains, together with such other 
amendments as might be offered or suggested by any interested 
‘party at the time of the hearing. Notice was published as is 
required by law, in a newspaper of general circulation in the 
state of Oklahoma on August 10, August 17, August 24, and 
August 31, 1928, and proof of said publication has been made 
to the Commission and is on file among the records of this cause. 


Pursuant to said notice, on the 5th day of September, 1928, 
the Commission conducted a hearing which-was attended by 
numerous representatives of gas utilities operating within the 
state of Oklahoma, which representatives presented testimony 
with respect to their contention as to the amount of deposit which 


should reasonably be required of gas consumers within the state 
of Oklahoma, as well as in connection with the rate of interest 
which should be paid consumers upon said deposits. Evidence 
was also introduced with respect to the extension of mains and 
the amount of free extension which should be required of gas 
utilities in case of such extension in order to supply consumers 
desiring such service. The case was not concluded on the 5th 
day of September, but was continued until the 2nd day of Oc- 
tober, 1928, at which time additional testimony was introduced 
and the case closed. 

[1] A great portion of the testimony offered was with respect 
to the amount of deposit which should be required by consumers 
to guarantee the payment of bills, and the rate of interest which 
should be payable upon said deposits by the utilities. It was 
contended by some of the gas utilities that the present require- 
ment of Rule 36, of a deposit covering the average bill of a 
consumer, for one-sixth of one year, constitutes a reasonable 


requirement and does not result in a deposit in excess of that 
P.U.R.1929B. 
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which is necessary to protect the average bill of the average 
consumer. Exhibits were introduced by these utilities upon 
this question. These exhibits, however, disclose the fact to be 
that in certain months of the year the deposits are largely in 
excess of the amount necessary to protect the companies in the 
collection of their bills. For instance: One of the exhibits 
covering the period of from May, 1927, to August, 1928, shows 
that the total revenue during that period, enjoyed by the com- 
pany, was $157,654.52, or an average for this period per month 
of $13,137.88 while the total deposits for the months embraced 
aggregate $222,329.48, or an average per month of $18,527.45 
as against the average bills per month of $13,137.88. This 
exhibit also shows that with the exception of a few months during 
the period the amount of deposits on hand was very largely in 
excess of the monthly bills; the monthly bills running as low 
in some months as $5,375.21 with a deposit for that month of 
$17,658.29. The only object in permitting the utility to require 
such a deposit is that the payment of the current bills of the 
consumers will be guaranteed and secured by the posting of the 
amount required. The order now in effect does not require the 
utilities to exact a deposit, but merely permits them to do so 
for their protection in connection with the collection of bills, 
and it is, therefore, apparent that the amount should not exceed 
the average bill for any given classification of consumers. 

[2] With respect to the amount of interest which should be 
allowable, the utilities contend that they should not be required 
to pay in excess of the amount which is paid by banking institu- 
tions upon time deposits, and objection was offered to the in- 
crease of the rate of interest from 5 per cent per annum to 8 per 
cent per annum for these reasons. Upon the other hand, testi- 
mony shows that many of the utilities, if not all, use the cus- 
tomers’ deposits in connection with the transaction of their cur- 
rent business as working capital, and upon which, in rate adjust- 
ments, the rate has heretofore made an allowance of approxi- 
mately 8 per cent per annum. Owing to the fact, however, as 
these deposits fluctuate from time to time, and the whole amount 


of deposits may not be in use as working capital, there is some 
P.U.R.1929B. 
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force to the argument that the same rate should not be paid as 
interest as is allowed in the adjustment of rates. It is also indi- 
cated in the testimony, that the legal rate of interest in the state 
of Oklahoma, in the absence of contract, is 6 per cent per annum. 

[3] Objection was offered by all of the utilities represented, 
to that portion of the proposed amendment affecting the exten- 
sion of gas mains, to new consumers, and which contemplated 
requiring the amount of free extension to prospective consumers 
based upon the size of the pipe installed. It was contended by 
the utilities that this amendment would lead to confusion and 
dissatisfaction on account of the fact that each consumer would 
probably feel that he was entitled to the same amount of free 
extension to serve him that his neighbor might have installed, 
irrespective of the size of pipe. 

There was other testimony affecting the amendment to the 
rules, but which the Commission does not consider necessary to 
recite in detail. 

From all the testimony taken at the two hearings, however, 
the Commission believes that the rule with respect to the amount 
of deposit to be posted by the consumer as a guarantee for pay- 
ment of current bills, should be modified and adjusted substan- 
tially as indicated in the notice, and that the rate of interest 
which is required to be paid should be fixed at the legal rate of 
interest in effect within the state of Oklahoma, in the absence 
of contract; that with respect to free extensions, the rule should 
be amended so as to require free extension to all alike, regardless 
of the size of pipe, but that the distance to which such extension 
should be made, should be increased from 75 feet as at present, 
to the distance of 100 feet. 

Now on this the 11th day of December, 1928, the Commis- 
sion having under consideration the matters and things involved 
at said hearings, is of the opinion and finds: 

First: That subdivision (A) of Rule 36 of Order No. 2089 
should be amended so as to permit the utilities engaged in the 
rendition of gas service within the state of Oklahoma, to require 
a cash deposit of one-eighth of the estimated annual bill of such 


consumer, provided that in no case shall the deposit required 
P.U.R.1929B. 
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for domestic consumers be in excess of $2 per room, excluding 
bath rooms, sun or sleeping porches, hallways, breakfast rooms, 
and rooms of like type, of such consumer, and that the utility 
may require a minimum deposit of $5 per consumer. 

Second: That the utility shall be required to pay such con- 
sumer interest upon such deposit at the rate of 6 per cent per 
annum, payable annually. 

Third: That subdivision (a) of Rule 40 of said Order No. 
2089 as amended by Order No. 2273, should be amended so as 
to entitle the consumer or prospective consumer to a free exten- 
sion of main, subject to the other terms and provisions of said 
order, of not less than 100 feet for each applicant, exclusive of 
streets, alleys, and rights-of-way of all kinds in addition to the 
other exceptions contained therein. 

It is therefore the order of the Commission, premises con- 
sidered, that subdivision (A) of Rule 36 of Order No. 2089 be 


and the same is hereby amended to read as follows, to-wit: 


(A) Each utility may require from any consumer or pro- 


spective consumer, a cash deposit intended to guarantee pay- 
ment of current bills. Such required deposit shall not exceed 
in amount one-eighth of the estimated annual bill of such con- 
sumer; provided, however, that in no event shall domestic con- 
sumers be required to make a deposit in excess of $2 per room, 
excluding bath rooms, sun or sleeping porches, hallways, break- 
fast rooms, and rooms of like type, for residence; provided fur- 
ther, that a minimum deposit of $5 may be required in residences 
of more than three rooms. Interest shall be paid by the utility 
upon such deposit at the rate of 6 per cent per annum, payable 
annually, and upon return of the deposit for the time such de- 
posit was held and the consumer was served by the utility since 
the last annual interest payment, provided such period is not 
less than six months. 


It is the further order of the Commission that subdivision 
(A) of Rule 40 as amended by Order No. 2273 be and the same 
is hereby amended to read as follows, to-wit: 

(A) Whenever an extension of the utility’s distribution 


system is necessary in order that an applicant or group of ap 
P.U.R.1929B. 
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plicants whose premises are located within the municipality in 
which the utility is authorized to operate, may receive service, 
the utility shall furnish and install at least 100 feet of main 
per applicant, exclusive of streets, alleys, and rights-of-way of 
all kinds, without cost to the applicant or applicants. 

It is the further order of the Commission, that neither of the 
amendments hereby adopted shall preclude the making of other 
requirements with respect to deposits to secure payment of cur- 
rent bills, or the free extension required at the hands of public 
utilities in special cases which may be submitted to the Com- 
mission, and where special circumstances or conditions justify 
the making of an extension thereto upon proper order of the 
Commission. 

This order to be in full force and effect from and after its 
promulgation and publication as required by law. 
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UNIVERSITY SCHOOL EXCHANGE 
v. 
SOUTHWESTERN BELL TELEPHONE COMPANY. 


[Cause No. 9047, Order No. 4576.] 


Payment — Extension of credit — Company rules. 

1. A telephone company has a right to make and enforce reason- 
able rules and regulations concerning the extension of credit to its 
patrons and to determine to whom it should extend credit within rea- 
sonable limitations, and where the extension of credit has been abused, 
to require reasonable security for the payment of its bills before ex- 
tending credit, p. 491. 


Commissions — Jurisdiction of managerial questions. 

2. The question of extending credit by a telephone company to its 
subscribers is a matter of business management to be handled by the 
company’s officers in a reasonable way in the absence of any arbitrary 
demands or unreasonable discrimination against its patrons, p. 491. 


Payment — Requiring deposit — Poor credit of corporate officers. 
3. The action of a telephone company in requiring a deposit to 
secure payment from a small corporation which had always previously 
P.U.R.1929B. 
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paid its bills, was held to be warranted where the president and general 
manager of such corporation had a poor credit rating and had his 
residence phone discontinued, p. 491. 


[January 24, 1929.] 


Comptarnt by a telephone subscriber against certain rules 
and regulations of the company; complaint dismissed. 


By the Commission: On December 4, 1928, the plaintiff 
filed a complaint before this Commission charging the defendant, 
telephone company, with denying plaintiff credit for long dis- 
tance telephone service unless plaintiff would make a deposit 
of the sum of $25 with the defendant to secure the payment of 
long distance bills. Plaintiff alleged that this was an unreason- 
able discrimination against it and prayed that the defendant 
company be required to extend credit to the plaintiff by grant- 
ing it long distance service without the deposit mentioned. 


The case was set for hearing for December 10, 1928, at which 
time plaintiff appeared by its peesident and general manager, 
Mr. W. O. Pratt, and by its attorney, Haskell Paul, and de- 


fendant appeared by its officers and attorneys and all parties 
announced ready for trial; whereupon, Mr. Pratt, for the plain- 
tiff, testified that the plaintiff corporation was incorporated with 
a capital stock of $1,000, of which stock he owned $800, and 
that $50 of such stock was owned by his wife, $50 of said stock 
was owned by his daughter and that a lady by the name of 
Clara Smith had agreed to purchase $50 of such stock and had 
paid $40 thereon. Mr. Pratt stated that he was general manager 
and by virtue of his stock ownership, was in control of the cor- 
poration. He testified that the corporation had a small place 
of business located at 747 Asp avenue in Norman and contended 
that although the corporation had paid its telephone bills, that 
the defendant company had refused it further long distance 
credit because its president and manager, Mr. Pratt, had failed 
to pay his telephone bills assessed against his residence telephone. 
Witness admitted that his residence telephone bill was delinquent 
and service had been discontinued because of his failure to pay 
the bill due defendant company for something over $8, about 


$7 of which was for long distance service. 
P.U.R.1929B. 
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[1-3] The manager of the Norman exchange of the defendant 
testified that it was customary to refuse to extend credit to tele- 
phone patrons where the credit was unsatisfactory to the de- 
fendant company; that there were some instances where credit 
had been refused and where the patron had subsequently posted 
a deposit to guarantee the payment of bills and by that method 
had arranged for credit, but the manager testified that none 
of the company’s patrons at Norman had been given credit for 
long distance service where they owed the company for long 
distance service and had refused to pay it. The Norman manager 
for the defendant testified that upon learning that the book 
exchange conducted by Mr. Pratt was a corporation, she made 
inquiry of the local Credit Men’s Association at Norman with 
reference to its standing and found that such corporation was 
unknown and had no rating but that she was also advised that 
the credit rating of Mr. Pratt, the manager for the plaintiff, 
was bad. 

A number of tickets covering toll service charged against Mr. 
Pratt were introduced in evidence and were admitted by the 
plaintiff to have been long distance calls concerning the business 
of the corporation. They had not been paid and no substantial 
reason was given for their nonpayment and it appeared that 
after repeated efforts to get Mr. Pratt to pay this bill, that service 
was discontinued over his residence telephone and the telephone 
was finally taken out. 

The telephone company took the position in the defense of 
this action that they were practicing no discrimination against 
Mr. Pratt but were merely exercising their judgment and dis- 
cretion in extending or denying credit; that such was a part of 
the power and duties incident to the management of a telephone 
company’s business and that a telephone company, like any other 
business, should have a right to determine whether it should 
extend credit or not in any particular case. 

After giving the matters and things involved in this cause 
due consideration, the Commission is of the opinion and finds: 
That no discrimination has been practiced by the defendant 


against plaintiff and that defendant has a right to make and 
P.U.R.1929B. 
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enforce reasonable rules and regulations concerning the exten- 
sion of credit to its patrons and has the right to determine to 
whom it should extend credit within reasonable limitations, and 
where the extension of credit has been abused, to require reason- 
able security for the payment of its bills before extending credit. 

The Commission further finds that this matter is one of busi- 
ness management to be handled by the company’s officers in a 
reasonable way in the absence of any arbitrary demands or un- 
reasonable discrimination against its patrons. 

The Commission finds that in this case there appears to 
have been no unreasonable discrimination practiced against the 
complainant and, therefore, the complaint should be dismissed. 





VERMONT PUBLIC SERVICE COMMISSION. 


RE PUBLIC UTILITIES CONSOLIDATED CORPORA- 
TION et al. 


[No. 1401.] 


Accounting — Sales to foreign corporation — Capital accounts. 

1. The Commission refused to issue a certificate authorizing a 
foreign utility, which had purchased a domestic utility, to do business 
within the state until it agreed to keep its accounts in conformity with 
a statute requiring that each item of property should be carried in 
the fixed capital accounts at no more and no less than its actual cost, 
p. 493. 

Consolidation, merger, and sale — Transfer to foreign corporation 
— Commission jurisdiction. 

2. Unless it can be fairly shown that marked benefits will result 
to the public from a transfer of all assets of a domestic utility to a 
foreign one, the public good will best be promoted by keeping local 
corporations domestic, in view of the limited jurisdiction of the Com- 
mission over the securities of foreign companies, p. 495. 


[January 30, 1929.] 


Apprication of a foreign corporation for certificates for au- 
thority to do business within the state; denied. Petition of a 


local corporation to sell and a foreign corporation to buy public 
P.U.R.1929B. 
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utility properties; denied. Petition of a foreign corporation to 
mortgage its property in Vermont as security for bonds; denied. 
Appearance: Lawrence, Stafford & Bloomer for petitioners. 


By the Commission: [1] These petitions filed March 6, 
1928 were not heard until May 4, 1928 because the report filed 
March 3, 1928 by the Public Utilities Vermont Corporation of 
its compliance with our Order No. 1321, dated July 1, 1927, 
showed that this company had entirely disregarded that order 
requiring this company to open and keep its books in strict con- 
formity with the Uniform System of Accounts prescribed by the 
Commission and to make an entry on such books of $550,000 
as the value of the property formerly owned by the Clyde River 
Company as found by this Commission. Our Order No. 1321 
was issued on the petition of this corporation for our approval 
of an issue of 10,000 shares of no par value stock in considera- 
tion of the transfer of all the assets of the Clyde River Power 
Company from John J. Flynn to the petitioner. In that case 
it appeared that while the book cost to the Clyde River Power 
Company was $736,295.51, this property was purchased by John 
J. Flynn at a receiver’s sale for $507,500. On all the evidence 
the Commission found that for the purposes of that case only 
the value of the property was $550,000 and ordered that value 
to be entered on the books of the Public Utilities Vermont Cor- 
poration. 

The report filed by this company March 3, 1928, showed that 
on December 1, 1927 it was carrying on its books this property 
as follows: 

“Fixed capital $566,608.51 
Fixed capital due to appraisal 197,272.02” 

This $197,272.02 on the asset side of the balance sheet was 

accounted for on the liability side by the following entries: 


“Capital stock equity due to appraisal $129,087.32 
Reserves, Retirement due to appraisal 68,184.70” 


It is obvious that this Commission will be powerless to prevent 
over capitalization as required by General Laws, § 5061, VII, 
P.U.R.1929B. 
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and § 10 of No. 81 of the Laws of 1925 if such practices are 
allowed. Therefore, this Commission refused to issue its cer- 
tificate authorizing Public Utilities Consolidated Corporation 
of Arizona to transact business in this state and also refused to 
set a date for hearing of the other two petitions until the Public 
Utilities Vermont Corporation shall have fully complied with 
the order in No. 1321, dated July 1, 1927. 

At a conference with the Commission and the Public Utilities 
Vermont Corporation held on March 27, 1928, R. J. Andrus, 
vice president and G. E. Shrader, the accountant, contended that 
the above report was a complete and proper compliance with the 
order, but neither of these officials, when requested by the Com- 
mission to do so, could point out any justification for such entry 
in the Uniform Classification of Accounts for Electrical Utilities 
prepared by the Committee on Statistics and Accounts of Public 
Utilities and recommended for adoption by State Commissions 
at the annual meeting of the National Association of Railway 
and Utilities Commissioners held in Detroit, Michigan, No- 
vember, 1922. It is apparent that this entry was not only a 
noncompliance with the order but flagrant disregard of paragraph 
three on page thirty of this Uniform Classification of Accounts 
which is as follows: “Fixed Capital to be Entered and Retained 
on Books at Cost. All charges to fixed capital accounts shall be 
at the actual cost of the property acquired, at the time of its 
acquisition. A bona fide contract or agreement of purchase and 
sale between entirely separate parties shall be prima facie evi- 
dence of actual cost. Each item of property shall be carried in 
the fixed capital accounts at no more and no less than its actual 
cost unless, or until, such property is abandoned, replaced, re- 
constructed, or converted, when the accounting shall be as herein- 
after set forth.” 

At this juncture Mr. Andrus stated that the company would 
file with the Commission a new balance sheet omitting this 
$197,272.02 item. The company on March 31, 1928, submitted 
a corrected report not satisfactory to the Commission and on 


May 4, 1928 a second corrected report which apparently fol- 
P.U.R.1929B. 
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lowed the order of the Commission. At the hearing on this date 
the application and petitions set forth in the caption thereof 
were heard. 

The first question presented is whether or not the public good 
of this state would be promoted by our consenting, under Gen- 
eral Laws 4982, to the sale of all the assets of the Public Utilities 
Vermont Corporation to the Public Utilities Consolidated Cor- 
poration of Arizona. 

[2] We have recently held that “unless it can be clearly shown 
that marked benefits will result from a transfer of all the assets 
of an operating Vermont utility corporation to a foreign corpora- 
tion the public good will best be promoted by keeping such cor- 
porations domestic.” Petitions of Chester Water and Light 
Company et al. to sell to Allied Vermont Utilities, Inc. of Dela- 
ware, December 22, 1928, P.U.R.1929B, 316. This is because 
the state’s jurisdiction over the capitalization of a domestic corpo- 
ration is complete while there is some doubt as to the jurisdiction 
of this state over the stock and bonds of a foreign corporation. 

Officials of the Vermont and Arizona Corporations, the latter 
being owned and controlled by W. B. Foshay Company of Min- 
neapolis, urged that since the Vermont Company was in need 
of more capital for extensions and the purchase of new properties, 
this sale of assets would promote the public good of Vermont 
because better terms could be obtained from the sale of first 
mortgage bonds of the Arizona Company if it owned the Ver- 
mont assets than could be obtained by the sale of either second 
mortgage bonds of the Vermont Company or first lien mortgage 
bonds of the Arizona which would have to be the method of 
financing in case the transfer of assets was not allowed. It 
appeared that all the stock of the Vermont Corporation was 
owned by the Arizona Corporation which also owned either 
assets or stock control of other operating utility companies in 
Arizona, California, Colorado, Idaho, Nevada, Montana, Kan- 
sas, Illinois, and Georgia. At present there are some $300,000 
first mortgage bonds outstanding against the Vermont Company. 

We are not at all impressed with this contention. When W. 
P.U.R.1929B. 
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B. Foshay Company entered the electric utility field in Vermont 
during the summer of 1926 by the purchase of stock control of 
the Vergennes Electric Company, considerable emphasis and 
publicity was given to the policy of the purchasing company in 
conducting its operations through the medium of domestic cor- 
porations. Therefore, on petition of the Foshay Company this 
Commission held that the public good would be protected by 
permitting amendments to the Articles of Association of the 
Vergennes Electric Company whereby its name was changed to 
the Peoples Hydro Electric Vermont Corporation and its field 
of operations broadened and its capitalization materially in- 
creased. After acquiring control of the Montpelier & Barre 
Light & Power Company, a Massachusetts Corporation, early in 
1927, the Foshay interests petitioned and were allowed by this 
Commission to transfer these assets to the Peoples Hydro Elec- 
tric Vermont Corporation. In June, 1927, when the Foshay 
Company purchased from John J. Flynn the assets of the Clyde 
River Power Company, we held that the establishment of the 
Public Utilities Vermont Corporation to take over the assets of 
the Clyde River would promote the general good. From the 
above it will be seen we have thrice agreed with the Foshay 
Company’s contention that operating utility companies in this 
state should be domestic corporations and we find no reason, on 
the record of this case, for departing from this principle. On 
the contrary, the loose and irregular accounting methods of the 
Public Utility Vermont Corporation, revealed in this case, argue 
strongly against the state relinquishing any degree of control over 
this corporation. 


Application and petitions are, therefore, denied. 
P.U.R.1929B. 








